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Assignment of actionable olaim--Notioe to debtor necessary. 
See Transfer... nae _— ons waa 


Aurath son’s right in estate of his parents after mother’s death— 
fathor’s right of disposal of the joint property. 
See Buddhist Law os ‘we ove ody as 


Award—Prooedure followed by consent of both parties—Evidenoe Act 


8. 142—Can mother refer to arbitration questions involving ohlidren’s 


interests ? 
Held that the mother, as the natural guardian of her own minor 
children can refer to arbitration questions involving her children’s 
interests. 
Maung Po Mya vs. Ma Daung and 3 eee = 


B 
Benamidar Mortgagee—Hie right to sue cannot be questioned by 
mortgagor. 
See Mortgage ... Ss ees eee oe ees 
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Buddhist Ecolesiastioal Law—Jurisdiotion—Eoolesiastical and Civil, in_ 


=i Burma Civil Procedure Code (Act V of 1908), Section 9—Thathana- 


wT he Civil Courts in L- wer Burma have jurisdiction to entertain 
and try suits of an Ecclesiastical nature. 
U Visaya vs. U Zaw Ta ... ses ais aes ses 


Buddhist Eoolesiastical Law—Vinaya—Thathanabaing—Soheme fram- 
ed for management of a Kyaungdike. 
See U Kalyana and 7 vs. U Pan Di and 5 


62 


eee 135, 


Buddhist Law—Buddhist Monk’s arrest in execution of deoree—Pre- - 


sumption as to power of disposail—Civil Procedure Code (Aot V of 1908) 
order XXV rule 1. 

Held that, under Buddhist Law a man’s interest in his property 
- ceases when he is ordained as a Buddhist monk, though according to 
certain texts he may receive gifts after ordination. 

Hela further that there is a strong presumption that a Buddhist 
monk has no property over which he has rights of disposal. 

U Wilatha vs. U Thiri ... oye eas ose 


Buddhist Law—Cift—Revocation—Express act, neceseary—fraud— 
effect of not pleading it. 
: Held that a plea of fraud will not be heard unless it is expressly 
and specifically advanced in the pleadings. 
Lall Mahomed vs. Mra Tha Aung andi __sa.. oe ‘a 
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B—continued. PaGE. 


Buddhist Law—Husband and Wife—Wife’s interest in joint property 
affected by mortgage exeouted by husband alone under certain circum- 
stanoes—Wife’s conduct and acquiesosnce—Estoppel. 

Where it was clear from the evidence that though the business 
was carried on in the husband’s name only, the wife knew of the mort- 
gages and acquiesced in them from the beginning, 

Held that the husband had power to bind and did bind the wife's 
interest in the mortgaged properties. 

As to whether the mortgage decree passed against the husband 
alone affected the wife and her interest in the mortgaged property as 
she was not a party to the suit, 

Held that she was estopped from pleading this as the mortgagees 
were misled by the facts that the leases of the sites of the mills were 
in the name of the husband alone, that in his business transactions he 
alone appeared as the rice mill owner and that she did not say t'at 
she was half-owner of the mortgaged properties although she took 
part in the negotiation of the second mortgage, 

Ma Tin May vs. Maung Maung and 1 


Buddhist Law—Inheritance—Husband and wife dying without Iseue 
simultaneously or within a short intervai of each other. 

Where husband and wife die childless simultaneously or within a 
short interval of one another, their property is to be regarded as retain- 
ing its joint character and is to be divided accordingly z.¢., the 
respective party’s parents would take the separate or ancestral pro 
perty of husband or wife and would share equally the jointly acquired 
property of the husband and wife. 

Ma Ein vs. Tin Nga 


Buddhist Law— Inheritance -Preemption—Right after partition—Cus- 
tomary Law—Justioe Equity and good conscience—Buddhist Law applic- 
able to questions regarding preemption. 

Held per Sir Charles Fox, C. J., Twomey and Ormond J., (Sir 
Henry Hartnoll J. dissenting) that the coheirs who take part in the 
partition of immoveable ancestral property have no right of preemption 
as regards such property after the partition has been effected. 

Held that the right of preemption as claimed by Burman Buddhists 
is a right concerning inheritance and that the Buddhist Law should 
form the rule of decision in deciding the question referred to the Full 
Bench, | 

. Held (per Hartnoll J.) that in the case of inherited lands inclusive 
of trees, a joint inheritor of such property has a right of preemption to 
such property whether it is joint or partitioned provided the right is 
affirmed within a reasonable time and the objector offers to pay the 
Same amount as the purchaser is to pay. 

Maung Ye Nan and 6 va. Aung Myat San 


Buddhist Law—inheritance—Orasa or Eldest son's one-fourth share— 
Clalm by orasa to be made promptly. 

Held, following 2 L. B. R. 292, that if the eldest son attains his 
majority and fulfils the prescribed conditions and then dies before his 
parents, his position as orasa remains unfulfilled and the next younger 
brother does not succeed to it. 
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B—continued. « PAGE. 


, Heid also that the orasa son must exercise his option of claiming 
ith share promptly and that if he fails to do so he must be taken to 
have abandoned the right. 


Maung Ka Gu vs. Ma Hnin Ngweand, ... See re 146 


Buddhist Law—Inheritance—Orasa son—timitation within whioh he 
-ghould assert his olaim to one-fourth— Right lapses if not asserted with- 
out unreasonable delay. 

Held that it is necessary in the interests of the family that the 
eldest son should promptly decide whether he is to claim 3th share of 
the estate of his parents and that if the option is not exercised with- 
out unreasonable delay, it should be regarded as having lapsed 
altogether. 

Ma Thit and 3 vs. Maung Tun Tha bis 


Buddhist Law—Inheritanoe—orasa son- -Mother not marriying again— 
Rute stated In Manu Kye Book X section 5—Kin Wun Mingyi’s Digest 
seotion 30—Attasankheppa seotion 155. 

Held that whether the mother re-marries after the death of the 
father or not, the orasa is entitled to get gth and the mother and 
younger children $ths. 

Maung Kyi Hlaing vs. Ma Htu and 4 se 


Buddhist Law—Inheritanoe—Share of a great grand-daughter in her 
grand-mother’s estate In competition with her grand-aunts. 

Held that an out-of time grand-daughter of a predeceased so 
cannot inherit at all in competition with a daughter. 

Ma Kin and 1 vs. Mi San Me and 2 wud ee = 

Buddhist Law—inheritanoe—Succession to nephew—Division between 
‘paternal and maternal aunts per capita and not per stirpes—Equality of 
-€lvision is the rule adopted In such cases, 

Held that the paternal and maternal aunts succeed to their 
nephew's estate per capita and not per stirpes. Equality of division is 
the rule usually adopted in the division of property among persons 
of the same degree, 

Ma On Bwin vs. Ma Tu and 1 


Buddhist Law—Mortgage by hueband, when binding on wife—Civil Pro- 
-oedure Code (Act V of 1808), 0. XXXIV, r. 1—Transfer of Property Aot (IV of 
1882) ss. 85, 59—Mesne profits. 

Where it is found that a Burmese Buddhist husband had authority 
from his wife to enter into a mortgage of the property, to sign the 
mortgage document and to register the same, and to be sued on the 
mortgage so as to bind her interest, the mortgagee is entitled toa 
declaration that he is the owner and to possession. 

A decree for mesne profits may be passed against a defendant 
who has no right to be in possession as against the plaintiff, though 
he is the other defendant's tenant. 

Ma Shwe Me and 1 vs. P. A. R. M. Chetty ... 


Buddhist Law—Not applicable In questions of oustody of minore and 
-other questions of guardianship—Cuardianship not one of the matters 
~mentioned in s. 13 Burma Laws Aot. 


See Husband and wife... 
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B—continued. PAGE... 
Buddhist Law—Orasa sof—Eidest daughter’s chikiren not given pre- = 

ferential treatment when there is Orasa son—Aduk. eldest daughter's | 
presumptive status of Orasa—tiabie to be displaced by an Or.asa son in 
existence at parents death. 

Held the children ot the eldest daughter do not get any preferential 
traatment when there is an Orasa son. 

Held also that though the eldest daughter may be an adult at the 
birth of her brother, her status as Orasa child being merely presump- 
tive is likely to be lost if her brother is of a competent age at the death 
of his parents as there cannot be an Orasa son and an Orasa daughter 
simultaneously in the same family. 

Maung Po Hman vs. Maung Tin ... wae rr ... 140- 


Buddhist Law—‘ Out of time grandohiidren ’’ rule as to, appiloability 
of—Chliidren and step children—Procedure to be followed by Court when 
aaa! Sas no cause of action—Civil Procedure Code (Act.Vof 1908), 

a ley fe 10. 

When there are no children surviving but only grand-children 
the latter succeed on the same footing as children and the rule as to 
‘¢ out of time grand children '’ comes in only when a distinction has to 
be made between different classes of heirs, e.g., children and grand- 
children and has no application when all the nearest heirs stand in the 
same degree of relationship to the deceased. 

Maung Shwe Paw vs. Ma Pan Zi ... ove et +» 283. 


Buddhist Law—Sale of joint ancestral property by a brother impeaohed 
by the widow of his deceased brother—invaiidity— Preemption. 

Held that a childless widow of a man who has died after his 
parents’ death, succeeds to his share of the ancestral property whether 
such has or has not been divided, provided always that the property in 
question is not held on some feudal tenure or is not appurtenant to 
some hereditary office. 

Held therefore that the sale by a surviving brother of the whole 
property was invalid and having regard to the law of preemption was 
invalid regarding even his own share. 
Ma Ton Pat vs. Ma Than... si ove ove Sie. 155; 


Buddhist Law—Shinbyu gifte—Manu Kye Book X. 


Held that questions as to the validity of Shinbyu gifts are ques- 
tions regarding a religious usage and have therefore to be decided 
ete to Buddhist Law under sec. 13 of the Burma Laws Act cf 
1898. 

Held that (1) a gift of property made publicly by both parents 
(or by the surviving parent, if one is dead) at the time of the Shinbyu 
ceremony constitutes as between the donee and his coheirs a valid gift 
although possession of the property was not given but (2) that such 
property remains absolutely at the disposal of the parents or the survi- 
vor of them for their lifetime or his or her lifetime. 

Held, further that if the donee dies leaving either of the donors 
surviving, the gift has no effect and the donce’s heirs cannot take 
ets ofthe exception regarding possession obtaining in Shinbyu 
gifts. 

Ma Pan Nyun and 4 vs, Ma Hla Sein ie sae o 149. 
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Buddhist Law—Widower’s power of disposing of his property— 
Auratha son's right—Purohase, rights and liabilities of. 

Where a Burmese Buddhist and his wife jointly acquire certain 
property and the wife dies leaving a son of the marriage and the hus- 
band marries again without partitioning the property with that son, 
the son is entitled only to a fouith share of the property as an auratha 
son and the father can dispose absolutely of the three-fourths of the 
property and the purchaser of the whole property takes the property 
subject to the auratha son’s fourth share, unless the son’s right to 
Claim is barred by limitation. 

Maung Seik Kaung vs. Maung Po Nyein,1 L. B. R. 23 ; Maung 
Sa So vs. Mi Han, U. B. R. (1842-96) I], 171; Maung Hmu vs. Po 
Thin, 1 L. B. R. 50; Ma On vs. Shwe O,S. J. L. B., 378; Mi Saw 
Myin vs. Mi Shwe Thin, 15 Ind. Cas. 919; U. B.R. (1912) I, 125, 
referred to. 

Maung Shwe Po and 1 vs. Maung Bein and 1 Ses 


Buddhist law—Widow’s power of disposal of joint property of herself 
pred Poa late husband—Necessity—interpolation in texts of Dhamma- 
Held, by the Full Bench, that subject to any claim by the eldest 
son to certain specified property and to a quarter share of the joint 
property and any claim by the eldest daughter to certain specified pro- 
perty, a Burmese Buddhist widow has an absolute right of disposal 
over whole of the joint property of herself and her late husband as 
against the children of their marriage. 
In re Ma Sein Ton and 2 vs. Ma Son sists dee 


Burden of Proof—Admission of a previous tenanoy and plea of subse- 
quent purohase—eeotion 109 Evidence Act. 


Where the defendant—appellants admitted they were formerly 
tenants in respect of a certain land of the plaintiff-respondents but 
alleged a subsequent purchase of the land from the latter. 

Held that the burden of proving the subsequent sale was rightly 
laid on the defendant— appellants, | 

Held that the provisions of section 109 of the Evidence Act cannot 
be overridden by the rulings of any Court, 

Mi Kyan Me and 1 vs. Mi Ein Chon and 1 ... die 


Burden of Proof in a suit for damages for slander—Malioce to be shown 
le privileged. 
See Damages... ove ove 


eee eee 


Burden of Proef.—Knowledge of Pardanashin ladies as to the nature of 
the dooument and as to the extent of the obligations they were inourring 
by suoh dooument to be proved. 


See Pardanashin lady Veg ae ees eee 


Burden of Proof—it lies on the prosecution to prove that the egrets 
were oaptured or killed during the oloee season. 


See Wild Birds Protection Act 


Burden of Proof—One of the joint exeoutants ef a pronete desiring to 
Hability on the ground that he signed merely as a surety—Burden 
of proving notice and knowledge of this fact to the payee. 


See Power of Attorney ‘eeu owe wee 
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SC 
Charge and interest in property—Meaning. thereof—Transfer of Pro- 
perty Aot Se. 54, 56 (6) (b) and 100. 


Where a person purchased certain immoveable property valuing 
more than Rs. 100 without obtaining a registered deed and was in 
possession and the same property was attached as being that of the 
vendor by the latter’s judgment creditor. 

Held that the purshaser acquired no interest in the property but 
a mere charge on that property to the extent of the amount paid by him 
as purchase money, 

Maung Pe Gyi and 1 vs. P. N. Vellian Chetty ve 


Chinese Buddhist Law—Marriage after elopment with giri’s parents’ 
consent legal and valid—is consent of father of bridegroom necessary. 

When a Chinese Buddhist elopes with a girl and subsequently the 
gitl’s parents signify their consent to that union. 

Held that even in the absence of any ceremonies which usually 
accompany a first—class marriage amongst: Chinese Buddhists, such a 
consent renders the union legal ana valid. 

Held further that in such cases, the consent of the bridegroom’s 
father is not necessary. 

Saw Maung Gyi vs. Ma Thu Kha ... ad 


Civil Procedure Code—(Aot V. of 1908), S. 11,—0. li,r.2-Res juadl- 
cata—Cause of action—Ssuit for redemption dismissed—Second suit on 
basis of promise to allow redemption, maintainability of—Speoifio Relief 
Act (1 of 1877), S. 12—Appeal re-heard on application for review—Seoond 
appeal—Limitation. 

When an application for review of an appeal is admitted and the 
appeal is re-heard and a fresh decree dismissing the appeal is passed 
on grounds different from those on which the appeal was originally 
dismissed, a fresh period of limitation for appeal begins to run from the 
date of the new decree. 

If a man promises to deliver land for an agreed price and fails to 
fulfil his promise, there is nothing to prevent the Court from decreeing 
specific performance of the contract. 

Maung Kyaw vs. Ma Gauk and others — = oe 

Civil Procedur Code—8. 11—When matters adjudicated are binding as 
Res judicata between co-defendants. 

ee Res-Judicata oe eee ose 


Civil Procedure Code—8 63— Rateable distribution. 

Where money is under attachment under decrees of two Courts 
and is paid intothe District Court on any date subsequent to both 
attachments, the District Court was bound to give effect to both the 


attachments by means of rateable distribution. 
Ma Nyein Hla vs. U. Aung Gyi__... - 


Civil Prooedtrs Code (Act V of 1908), Se. 64, 73—Exeoution proceed. 
ings—Attachment of property by two deoree-holders—Sale ordered under 
first Attachment— Private alienation of property after attachment-- Deposit 
of deoreta! amount of first decree-holder— Assets, rateable distribution 
of—Second deoree-holder, right of. 


Where a judgment-debtor’s property was-attached in execution of 
a certain decree and another decree-holder applied for attachment of 
the same property in execution of his decree against the same judgment- 
debtor, andthe judgment-debtor, paid into the Court the decretal 


? 
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C—continued. PaGg. 
amount with costs of the first decree-holder a day before the sale and 
meanwhile sold it privately to another person: 

Held, that, whether the second decree holder’s attachment was 
actually effected or not, he was entitled under section 73, Civil Pro- 
cedure Code, to a rateable distribution of the assets received by the 
Court and the private transfer of the property was, under section 64, 
Civil Procedure Code, void as against his claim to the extent of his 
share, 

Maung Kyin Bu and r vs. Maung Pe U. Kin and 1 jin VA 


Civil Procedure Code (Act V. of 1908), 8.104 ols. (1) (f), (2)—Appeal 
from appeliate order. 

Where a Court refuses to file an award made without the inter- 
vention of the Court and that order is set aside on appeal, there is no 
appeal from the order of the Appellate Court. 

Ma Kyaing vs. Ma Shwe Thin ea a ose, 4 


Civil Procedure Code Seotion 144—Restitution—Costs and mesne profits 
—Nature of application for restitution—is it an appiloation to exeoute any 


? 

Held that an application under section 144 of the Code of Civil 
Procedure (Act V of 1908) for restitution is not inthe nature of an 
application to execute any decree and therefore article 181 of schedule 
1 of the Limitation Act applies to such an application. 

Asha Bibi vs. Nuruddin ... wei Mie eee ooo 165 


Civil Procedure Code (Act V. of 1908), &. 148, 0, XXXIV, rr. 7 (1) (d), 8 
(2)—Mortgage—Simple—Courit’s power to enlarge time of paying mort- 
gage amount. 


In the case of a simple mortgage, an order debarring all right to 
redeem on a fixed date should not be passed in view of Order XXXIV, 
rule 7 (1) (d) and rule 8 (2), Civil Procedure Code, 1908, Section 148 
of the Civil Procedure Code, 19c8, gives a Court power to enlarge the 
period of redemption if it thinks fit. 

Maung Aung Gyi and others vs, Ma Thein Mya and others sea: 92 
Civil Procedure Code, Or. 20, rule 1—Notice of day fixed for Judgment 


must be given—Court’s negligence to observe procedure ts sufficient 
cause for exousing delay in filing appeal. 
See Limitation Act ove ae st 99 


Civil Procedure Code (Act V. of 1908) Order 21 r. 58—Mortgage- 
deoree—attachment of property—olaims, investigation of—Proocdure. 

Held, by the Full Bench that, proceedings by way of attachment 
are not applicable to mortgage decrees, but if property is attached at 
the instance of the decree holder, claims and objections to tne attach- 
ment can be brought under Or, 21, 5. 580f the Civil Procedure Code 
and they should be dealt with, in accordance with the rules in Order 
21 prescribing the procedure for investigation cf claims and objections. 

In re Maung Mra Tun vs, U Kaing... “es die wee 214 


Civil Procedure Code (Act V of 1908), 0. XX! r. 89—Execution sale 
application to set aside within time but after confirmation of sale, effect 
of —Deposit, whether oan be made by cheque. 


An application to set aside an execution sale on the day of con- 
firming the sale but subsequent to the confirmation is within time if t 
is within 30 days of sale. 
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C—continued. PAGE. 


A deposit under Order XXI, rule 89, must be a deposit in cash 
and not by a cheque. 


Nawab Ismail Ali vs, E. M. Visvanadain Chetty 


eee eee 


Civil Procedure Code—Order 40, rule—Reoelvers—Their Powers must 
be specified. 

Where receivers were appointed to an estate to receive but no 
mention of the powers conferred on the receivers was made in the order 
of appointment. 

Held that it cannot be assumed by implication that they were 
appointed with all the powers allowed by Order 4o rule 1. 

Hoe Hin vs. S. Balthazar and 2 


Claime—Meaning of, inS. 56 ol. (a) of the Lower Burma Land and 
Revenue act. 


See Ju. isdiction... eee eee eee eos eoe 
Company—Doouments, inspection of—Report of company’s agent for 
the express purpose of laying it before Company’s Solicitor, whether 
privileged. : 
A letter written by an agent of a company giving details of a 
claim, in pursuance of an order of the Company to submit reports in all 


cases of claim of a serious nature not merely as an ordinary duty but 


expressly to be laid before the Company’s Solicitor, is privileged and 
its inspection cannot be granted in a suit for that claim if there is 
nothing to show that the latter was sent for any other purpose. 

Yang Tsze Insurance Association Ltd., vs, B. I. S. N. Co,, ... 


Contract Aot—S8. 135—Surety disoharged by oreditors’ giving time to 
Prinoipal debtor. . 
See Surety’s liability ke aus 


Councils Aot 1861—-8. 22—-contravened by Seo. 53 (2) (il) of the Upper 
Surma Land and Revenue Regulation debarring Jurisdiotion of Civil Courts 
‘in respeot of all olaims to the ownership or possession of state land. 

See Upper Burma Land and Revenue Regulation 


Court Fees Act 1870—S. 17—Cash oredit acocount—guarantors to the 
‘extent of Rs. 25,000. 


Where a plaintiff sues the principal debtor on a cash credit ac- 
count and alsoin the same suit seeks decrees against the several 
persons who have guaranteed the account for the full amounts to 
which they have guaranteed it. 

Held by the Full Bench, that the plaint should bear a Court Fee 
calculated on the various amounts claimed from each and all of the 
guarantors. 

Where mortgages and pro-notes were given as security for a con- 
solidated loan by the plaintiff to one A. L.A.S. R. M firm, the claims 
must be taken to be distinct subjects within the meaning of section 17 
of the Court Fees Act. 

In re Bank of Bengal vs. R. M. M. L. Muthia Chetty and 1 


Criminal Procedure hao aaa 103 oi search—Prcoedure—Striot oom- 
pilance with provision of the code required. 
See Penal Code .., or se 


eee ece e 
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C—continued. PAGE.. 


Criminal Procedure Code—Section 110 Clauses (a) and (f )—What is 
meant by evidenoe of general reputation ?—Value of evidence of Police 
Officials and Ward head-men—Sureties need not be land-holders. 

Held that no order for security can stand when it 1s based ona 
charge not communicated to the Applicant. 

Held that evidence of genera] repute must be evidence given by 
respectable persons who are acquainted with the person on trail, who 
live in the same neighbourhood and are aware of his reputation ; mere 
evidence of suspicion that the applicant committed certain acts is not 
generally of any value and especially so when given by persons res. 
ponsible for the maintenance of order. 

Held that though Section 110 provides for proceedings being 
taken against persons whom the police look upon as a clever scoundrel 
and yet are unable to convict him of any particular offence and there- 
fore desire to have him locked up, the section does not provide for an 
order being made without reasonable grounds. 

Held that the order requiring sureties to be respectable holders of 
landed property was an improper order framed with the express inten- 
tion of preventing the appl cant from furnishing security. Magistrates 
shou'd see that sureties are such persons as are ina position to in- 
fluence the applicant and are likely to be able to restrain him. 

Nga Hein vs, King-Emperor ove ou ses eee (53 


Criminal Procedure Code s. 227—Amendment of charge—Maglistrate 
should write the new charge separately with the correct date leaving the 
original oharge for reference. 


See Penal Code Ss. 448, 511 eee vee see oe IF 


Criminal Procedure Code (Act V. of 1898), 88.} 236, 237, 403-— Penal 
Code (Act XLV of 1865), $8. 457~ Rangoon Police Aot (iV of 1899), 8. 31— 
seoond trial for a graver offenoe when Oonvioction on the same facts for 
leesor Offence ubsisting, whether legal. 

When a man has been convicted of committing an act constitu 
ting an offence, and further evidence subsequently comes to light 
which shows that his act constituted a graver offence than that of 
which he was convicted, he cannot merely on that ground alone be 
put upon his trial for the graver offence 

Therefore, @ person who is convicted under section 31 of the 
Rangoon Police Act for being in possession of an article supposed to 
be stolen cannot be again tried and convicted later on for the offence 
under section 457, Indian Penal Code, stmply on the ground that the 
owner of the article is traced and some further evidence is available to 

constitute an offence under section 457 of the Indian Penal Code. 

Nga Shwe Yi alias Nga Po, andr vs. K. E, eee wee 129 


Criminal Procedure Code—S8. 306—Trial by Jury—Judge bound to ao- 
cept unanimous verdiot of Jury—s. 12 of the Lower Burma Courts Act— 
Soope of Full Sench’s power to review and Covernment Advooate’s Power 
to certify—Effect of Covernment Advoocate’s Certifioate—Evidence Aot 


section 114. 

Where, in a trial by jury at a Sessions of the Chief Court of 
Lower Burma, the accused was charged, along with scme others, with 
the offence of dacoity but the jury unanimously acquitted him of that 
offence but convicted him of the offence of abetment of robbery and the 
presiding Judge accepted the verdict. 
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Feld, that under section 305 of the Criminal Procedure Code the 
Judge was bound to accept a unanimous verdict of the jury and so 
there was no error on the Judge’s part in accepting it in this case. 

; Regarding the contention that the verdict of the jury itself was 
illegal. 

Held, that this Bench cannot enter intothis point as itis not 
included in the certificate of the Advocate General which certificate 
had not the effect of opening the whole case as if on appeal. 

Heid, further, following 35 Mad. 397 that the Court dealing with 
the case on the certificate cannot deal with any other part of the case 
until it has determined that there has been an error on the part of the 
Judge on some point contained in the certificate. 

As regards the contention that the accused having been charged 
with dacoity only, could not be convicted of abetment of roberry 
whether he was present or not at it. 

Held, that when a charge of a graver offence gives to the accused 
notice of all the circumstances going to constitute a minor offence, 
he may be convicted of the minor offence, though that offence was not 
separately charged against him. 

Ffeld, further, that notwithstanding that the prosecution’s case 
was that he was present at the robbery, section 114 of the Penal Code 
would not be a bar to his conviction of abetment of robbery. 

S, P. Ghesh vs. King-Emperor 


Criminal Procedure Code (Act V of 1898), ss. 350, 544—Transfer of 
Magistrate pending trial—Expenses of prosecution witnesses reoailed, 
whether to be paid by accused. 


When on the transfer of the trying Magistrate the accused claims 
under section 350 Criminal Procedure Code, to have the witnesses 
re-examined by the succeeding Magistrate, the witnesses should be re- 
summoned without payment of any fees. 

Elias vs. Ezekiel 


Criminal Prooedure Code—8s. 437—Further inquiry-—Court’s discretion 
in noticing Respondent— must be exercised judicially and fairly. 

It is a principle of British Criminal Law that an order to a man’s 
prejudice should not be made without due notice to him. Where a 
Court is given a discretion, itis bound to exercise it judicially and 
fairly. 

M. P. Y. Vaidaynath lyer vs. King-Emperor 


Criminal Procedure Code—S. 488—Maintenance of children living with 
mother—Father’s liability. ; 


A father cannot retuse to maintain his children on the ground 
that they are living with their mother, if they are unable to maintain 
themselves. If he wants to have them in their custody, he must 
enforce his rights, if any, in a Civil Court. 

A. Murgesan Mudliar vs. Sodiamma 


Criminal Procedure Code—S8essions Judge examining the record of a 
case tried by a Court subordinate to him and finding no cause to Interfere 
—S8ubsequent application for review by him— Procedure to be followed. 

A Sessions Judge examined the record of a case tried by a Court 
subordinate to him but found no cause to interfere. Subsequently an 
application was made by the complairant in the original case to re- 
view the order of discharge in that case. ° 
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C—continued, PAGE 


Held that the Sessions Judge was not precluded from dealing 
with the application and altering his view, if the arguments laid before 
him led him to do so. 

Maung Tun Myaing vs. Nga Kaukand3 _sa.. wee yes 


D 


Damages for malicious prosecution—Proof by plaintiff—-Effeoct of con- 
viction though subsequently reversed. 


See Malicious prosecution eee eco ecse eee 


Damages--Slander—Malice—Burden of proof—Privileged occasion. 

The law applicable to a suit for damages for slander in India is 
the same as the English law. If the occasion is privileged, the onus 
is on the plaintiff to show actual malice in the defendant and if the 
defendant make a statement honestly, he is not liable for the slander 
even though there is no reasonable ground for his belief. 

Refusal to apologise before suit may be evidence of malice, but 
it may be equally be consistent with the defendant honestly adhering 
to his opinion. 

‘A. J. Robertson vs. Mrs. H, V. Murray _... aes wen 


Deposit of an insurance Polloy—Effect of a mere deposit at time of 
exeoution of pro-note—Lender not ranking as a secured creditor In distri- 
‘bution of promisor’s estate. 

Where an Insurance policy was deposited with the payee of a 
pro-note by way of collateral security, | 

Held that such deposit was neither a transfer nor an assignment 
of the policy. Further such deposit created no security in favour of 
the payee and he cannot therefore be regarded as a secured creditor in 
the distribution of the estate of the promisor who subsequently became 
insolvent. 

Official Assignee vs. T. M. T. Thompson 


Deposit to set aside exeoution sale—must be made by payment in 
cash and not by a cheque. 


See Civil Procedure Code see sa6 — 
Divorce Aot (IV of 1869), ss. 22, 31—Divorce, petition for by wife—Adul- 


tery and desertion—Delay in petitioning, when oured—Desertion and 
delay, meaning of ? 


Ma Array vs. Maung E Po 


Estoppel—Effeot of land standing in Revenue Registers in the name of 
husband and wife—is wife precluded from showing that the land was her 
‘sole property. 


Where land stood in Revenue Registers and the tax receipts 
appeared to be, in the joint names of husband and wife, the very fact 
that the wife was living on the property ought to have put the mort- 
gagee on enquirv to ascertain what her real interest was. 

Held that she was not estopped from showing that the land was 
her sole and separate property. 

P, L. R. M. Meyappa Chetty v. Ma Mo Yeik 
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E—<continued. Pace, 
Evidence Aot (lof 1872), 8. 24—Murder—Confession lo Thugy/ on 
inducement to confess, Whether admissible—Questions and answers 
based on suoh confession, admissibility of. 


The thugyé or headman of a village is a person in authority within 
the meaning of section 24 of the Evidence Act. Therefore, the con- 
fession made by an accused to the ¢Augyi on being sent for by him 
after he was told that he would not be punished if he had not taken 
part in the offence, is irrelevant and inadmissible in evidence, as what 
the ¢hugyi told the accused was an inducement to make a statement. 

Other questions and answers in the examination of the accused 
based on this inadmissible statement are also inadmissible. 

Nga Kya Thein v. King-Emperor ... ee iss eee 39 


Evidence Act (1 of 1872), ss. 33, 92—Proof of fraudulent dealing with 


third person’s property—Purohaser of equity of redemption—Represen- 
tative-in-interest. 


Section g2 of the Evidence Act does not prevent proof of a fraudu- 
lent dealing with a third person’s property, or proof of notice that the 
property purporting to be absolutely conveyed in fact belonged to a 
third person who was not a party to the conveyance. 

Ma Shwe La and others vs. Maung Kyin and 1 fee «. TOF 


Evidence Aot (1 of 1872), 6 32 (2)—Pyatpaing—No doouments of title— 
Revenue Surveyor’s report not signed by transferors, probative value of 
Transfer of Property Act (IV of 1882), s. 41—Purchase from ostensible 
owner—inquiry by purchaser. 


A Revenue Surveyor’s reports though admissible under section 32 
(2) of the Evidence Act have very little probative value when they are 
not signed by the transferors and are not supported by the evidence of 
persons who purport to sign them as witnesses. 

To claim the protection afforded by section 41 of the Transfer of 
Property Act, the purchaser must prove that he inquired as to who 
was in actual possession of the land for 12 years before purchase, and 
should not assume that his vendor is the true owner merely on the 
strength of the Jyatbiangs, which are not signed by the transferors 
The fyatbaings after the Transfer of Property Act came into force are 
no documents of title at all. 

Maung Po Nyein and others vs. Maung Mya and4 ... ice “OS 


Excise Act 8. 51—Possession of over 4 quarts of tari. 

Where the accused had fixed ten receiving pots on his two toddy 
trees the previous night and the Excise Officer early next morning 
found that these pots contained 84 quarts of Toddy. 

Held that the accused was rightly convicted under section 51 of 
the Excise Act of on being in possession of the tari and the pots. 
He isin possession of the tariin the pots whatever the quantity 
may be for he knows that the result of affixing the pots is that they 
will receive tari and it is his business to know the maximum quantity 
likely to be received. | 

King-Emperor vs. Nga Aw re bu ose vce 246 


Execution of deoree—Application for transfer of decree—Can the vali- 
dity of decree be impeached in such proceedings? = ao 
Where an application is made for the substitution of Petitioner’s 
name in place of the decree-holder with a view to execution of the 
decree, 
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B—continued. PAGE.. 
Held that the question.of the validity of the decree does not arise 
in such proceedings which form in fact a step in execution of the 


decree. 
In re Hajee Mahomed Hady vs. M. Joakim and 1 ie ooo 216. 


Explosive Subetanoes Aot (Vi of 1908), s. 8—Acoldental explosion — 
injury to property—Obligation to give notice to Polloe—‘‘ Oooupler "’, 
meaning of—Penal Code (Act XLV of 1860), s. 176—omiseion to give notice 


intention. 

The primary requisite for the obligation to give notioe to the 
Police under section 8 of the Explosive Substances Act is not ‘* serious 
injury to property ’’ but an accidental explosion. If the explosion was 
designed, the obligation to give notice does arise even if the explosion 
may have been attended with “ serious injury to property.”’ 

The word “ occupier ’’ in section 8 of the Act refers to some one 
On the spot at the time of the explosion who must necessarily have 
become aware of the explosion. 

Unless the omission to give notice is intentional, section 176, 
Indian Penal Code, does not apply. 

Zeri Khan vs. King-Emperor as ‘us sus eee 288 


Cift by old lady to her children—Undue influence—Presumption of 

domination or confidential relationship. . 

Under English Law there is no presumption of undue influence 
in the case of a gift to a son, grandson or son-in-law, even if made 
during the donor’s illness and a few days before his death. 

The Indian Law in this respect would be the same. Otherwise 
no gift by an old father to his son would be valid unless the son could 
show that the confidedtial relationship, i. ¢., the intimate relationship 
of father and son, had ceased. 

Maung Pu and others vs. Lucy Moss and1 ... oes son OS: 


Cift—Possession—Better title to be shown by person not In possession. 
Held that a gift madein contemplation of death and intended to 
operate only after the donor’s death is inoperative and void. 
Ffeld that a person not in possession ought to show a better title 
to the property from which he seeks to eject the person in possession. 
Mauug Po Yin vs. Maung Ni and 1 ve ais sar 7S 


Cuardians and Wards Aot—Suit for custody of ohiid—Can It be brought 
otherwise than under the Cuardian and Wards Act 7? 


Held, following the Privy Council case of Mrs. Besant vs. Nara- 
yaniah, that no suit for the custody of a child could be brought under 
the ordinary law i.e., otherwise than under tbe provisions of the 
Guardians and Wards Act. 

Arunachellam Pillay vs. lyama _... ee sae wo. 128. 


H | 
Husband and wife living separate—Custody of their girl agod 7 years 
—natural guardian—Cuardians and Wards Act—Section 9, 17 (1) and 19 (b) 
—Law applicabie—Whether Cuardians and Wards Act or Burmese Budd- 


hist Law. . 
In a suit by the mother of a girl of 7 years to recover her from 


the custody of her father the plaintiff's husband, 
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Held that the provisions contained in sections 254 to 257 of 
‘Kinwun Mingyi’s Digest Vol. II providing for the custody of children 
upon divorce of the parents do not apply where, though the hnsband 
and wife live separate, the marriage state continues and further that 
the guardianship is not one of the matters mentioned in section 13 of 
‘the Burma Laws Act in which the personal law of Buddhists is 
applicable. 

Held, also that according to section 19 (b) of the Guardians and 
Wards Act, the father and not the mother is the natural guardian 
of the minor children except where the father is shown to be unfit 
or the minor is of tender years. 

Ma Thein Me vs, Maung Po Gywe 


I 


Inheritanoe— Eldest daughter’s children not given preferential treat- 
ment when there is Orasa son—Eldest daughter loses her presumptive 


etatus of orasa if orasa son is in existence at parent’s death. % 
See Buddhist Law sas 


interest after mortgagee becomes owner by purchase of the mort- 
gaged property—not allowable to mortgagee. 


See Mortgagor and Mortgagee 


J 
Jurisdiotion of Civil Courts—Lower Burma Land and Revenue Aot 8. 
56, ol. (a)—S. 19—8. 55 (b)—Distinction between ‘claims’ and ‘ disputes ! 

Where, the plaintff, having been once in possession was dis- 
possessed otherwise than in due course of law, it may be presumed that 
he does not sue, as one permitted by Government to occupy or resort to 
the land, and the jurisdiction of Civil Courts would not be barred by 
Section 56 of the Lower Burma Land and Revenue Act of 1876 ina 
suit for recovery of possession or for declaration of his right to possess 
the land. 

Held for Fox C. J., and Twomey J.—Claims in clause (b) of sec- 
tion 55 must mean claims advanced to Government or to some Govern- 
ment Officer. 

Held per Fox C. J.—Though the plaintiff may not have obtained 
any grant, lease or a landholder’s certificate from Government, his 
mere possession of the land gives him an interest in the property which 
is heritable and good against all the world except the true owner, 

In re Maung Naw vs. Ma Shwe Hmut and 1 


ee of Smali Cause Court—Suit for acoounts—Consent of 
parties. 

A Small Cause Court has no jurisdiction to entertain suits tor 
accounts, and consent of parties does not give a Court jurisdiction 
which it has not got. 

Abdul Kareem vs. Shaik Burray Saib 


eee ese eee 


Jury trial—_Judge bound to accept unanimous verdict of jury—Scope 
of Full Bench’s power to review on Covernment Advocate’s certificate—S8, 12 
‘Of the Lower Burma Courts Aot. 


See Criminal Procedure Code 
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Landiord and Tenant—Tenant holding over after notice to quit—suit 
for mesne profit a proper suit—suit for rent may be amended to one for 
use and oocupation. 


Where the plaintiff—Respondents purchased a house from the 
previous owner On 24th April rg14 and gave the old tenants notices 
to quit their respective rooms by the end of June. 

Held that the occupation of their rooms by the tenants up to 30th 
June was by permission or sufferance of the plaintiff and the proper 
suit was one for rent for use and occupation and the occupation subse- 
quent to 30th June was by way of trespass and the suit open to the 
owner against such a trespasser is on: for mesne profits. 

Feld that there is no bar toa suit for rent being amended toa 
suit for use and occupation. 

Maung Po Shin vs. Mahomed Thumbi and 1 


Legal Praotitisners’ Act—Aoct XVill of 1879, Ss. 10 and 32—Civil Pro- 
oedure Code Or. 3 r. 1—_Usurping funotions of a Pleader. 

Where a Barrister reported to the District Judge that Respondent 
appeared and conducted cases before Courts as holding powers of 
Attorney on behalf of parties in several suits without holdiug a plea- 
der’s license and where the District Judge refused to interfere with the 
discretion of the Judges of those Courts under the prviso to Ruler of 
Order III. 

Held that the proper course for the Barrister would be to file a 
petition asking the District Court to punish the Respondent under 
section 32 of the Legal Practitioners’ Act and that notwithstanding the 
order already passed by him the District Judge should proceed to 
adjudicate on the matter as to whether the Respondent is usurping the 
functions of a pleader and practising as one in contravention ot Sec- 
tion 10 of the Act or whether his appearances are covered by the rrovi- 
sions of Order III Rule 1. 

Maung Maung Gyi vs. Maung Sein Nyun ... 


Limitation Aot (IX of 1908), 8. 5, 14, Sch. I Art. 11 Civil—Procedure Code 
(Act V. of 1908) 0. XX! r. 68—Removal of attachment—Appeal and Revi- 
sion—Advocate’s act, how far binding on his olient- -Agent—Negligence. 

Under Order XXI, rule 63, Civil Procedure Code, an ordet on the 
application for removal of attachment is conclusive, subject to a regular 
suit to establish the right to the attached property, and under Article 
11 of the Limitation Act one year is allowed for such a suit. There- 
fore, it would be culpable negligence on the part of an Advocate to file 
an appeal or revision notwithstanding the plain provisions of Order 
XXI, rule 63, Civil Procedure Code, and the time spent in such appeal 
or revision cannot be excluded -under section 14 of the Limitation Act, 
as the plaintiff would be bound by his Advocate’s negligence under the 
ordinary rule that, if a person employs an agent, he is bound by what 
his agent does in the course of his employment. 

Section 5 of the Limitation Act, leaves it to the discretion of an 
Appellate Court to exclude the time, whereas section 14 obliges a 
Court to exclude time if it finds a certain state of facts. 

Maung Tun E vs, Y. P. S. P. L. Palaniappa Chetty ... 


Limitation Act (1X of 1808), Sch. 1, Art. 85—Mutual open and current 
acoount, meaning of—Settied acoount, opening of. 


For anaccounttobe mutual, it is necessary not only that one of the 
parties has received money and paid on account of the other Fut that 
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L—continued. Pace. 


each of the two parties has received and paid on the other’s account ; 
each party should be able to sayto the other ‘I have an account 
against you.”’ 

Where an account has been settled up to a certain date, it lies 
on the party desiring to re-open that account to aver some specific 
error in the account aud to prove it. 

Ebrahim Ahmed Mehter vs. S. Abdul Huq ... ates eve 10 


Lower Burma Land and Revenue Aot 1876—S, 4 and 5—Pagoda Land— 
Juriediction of Civil Courts. 


Where the Trustees of a Pagoda sued the defendant—appellant 
for possession of some land which they claimed as belonging to the 
Pagoda site but the boundaries of which land were not defined by the 
Revenue Officer as provided in section 5 of the Lower Burma Land 
and Revenue Act 1876, 

Held that the Civil Courts are precluded from deciding whether 
the land in dispute forms part of the Pagoda site or not and that, 
until the Trustees have obtained a decision in these favour from the 
Revenue Authorities, they cannot make out a title to possession 
against the defendant. 

Annamaly Chetty by his attorney Mutia Chetty vs. Ma Shwe 

Mayands5  ... ave ae Sie aes eos 254 


Lower Burma Land and Revenue Act., S. 56, ol. (a)—S8. 19—S. 55 (6)— 
Distinotion beween ‘ claims’ and disputes.’ 
See Jurisdiction ose ais ove ove wee IQE 


Lunatio — Criminal Procedure Code (Act V of 1892), 88. 471 (1) 423, 427, 
439—Lunacy Act (IV of.1912), 8. 24- Act X of 1914—Court’s power to 
direot reception of oriminal lunatilo Into asylum—Warrant of arrest— 
Order, if prejudicial. 


Under Lunacy Act IV of 1912 and Act X of 1914 the Magistrates 
or Courts are no longer required to report cases under section 471 (1), 
Criminal Procedure Code, for the order of the Local Government but 
are themselves competent to direct the reception of criminal lunatics. 

A warrant of arrest is not an order to the prejudice of the accused 
within the meaning of section 439 (2), Criminal Procedure Code and 
can, therefore, be issued without previous notice to him. 

An order under section 471 (1), Criminal Procedure Code, is 
clearly an order which the acquitting Court, whether Original or Appel- 
late, not only has power to make but is bound to make under 
section 423 (d). 

King-emperor vs. Nga E Moung ... oP as wee 286 


Mahomadan Law—Khula divoroe—Agent—Benan transaotion— 
Source of purchase money—Principie of ‘‘ advancement ’’ —Father purcha- 
sing property in son’s name, whether gift--Presumption. 

' A khula divorce is a divorce where the wife alone is desirous of 
having the marriage dissolved and in such a divorce the wife may 
reserve an option to revoke it. 

Once a transaction is found to be Leamé, it becomes a question of 
evidence as to who is the real purchaser. The mere fact of one man 
posing at the time of purchase as agent for the dJenamidar is not 
conclusive proof that the purchase-money belonged entirely to the 


Google 


( 17 ) 


M—continued. PAGE. 


benamidar. ‘The English principle of advancement is not applicable in 
this country. 

When a Mussalman father purchases property in the name of his 
son, no presumption arises in India that a gift of the property was 
intended to be made to the son, 

Where the plaintiff has never been in actual possession of the 
lands and has exercised no control over them, though they were bought 
in his name, the best criterion is to consider from what source the 
purchase-money came. 

Abdul Rahman Khan Laudie vs. Ma Kye __... see rr 


Mahomedan Law—Presumption—Equity and Justice—Ciog on transfer 


Held following the ruling in 8. W. R. 309, that the exercis of the 
tight of preemption is generally adverse to public interest and that the 
administration of justice and equity does not require its introduction in 
this province. 

Held further that in this case g months were allowed to pass 
without the caim being brought though the rule of Mahomedan law 
is that the right of preemption must be asserted with the utmost 
promptitude. 

Mi Amina and 6 vs, Karam Ali = ae ee 


Mallolous prosecution—damages—oonviotion of plaintiff In Lower 
Court—effect thereof—Proof of want of reasonable and probable oause 
essential. _ 

In a suit for damages for malicious prusecution the plaintiff must 


prove the following four things :— 

(1) that he was innocent of the crime alleged against him. 

(2) that their innocence has been pronounced by a competent 
tribunal. 

(3) that there was a want of reasonable and probable cause for the 
prosecution. 

(4) that the proceedings against him had been initiated in a 
malicious spirit. 

Held that the conviction of the plaintiff in the Lower Court 
although reversed on appeal is fatal to his suit for malicious prose- 
cution save in very exceptional circumstances. 

Padashin and 1 vs. Maung Lun and 1 ave ae see 


Marriage among Chinese Buddhiste—Elopment—Cirl’s parent's oone 
@ent makes the union after elopment a legal and valid marriage — 
See Chinese Buddhist Law sare “2 eae 


Master and servant—Monthly servant leaving without notice, whether 
entitied to wages—Notioe—Damage—Set-off. 

Default of a servant after the day on which a periodical payment 
of wages accrued due wouid not deprive him of his right to recover 
such periodica] payment. A master is entitled to reasonable notice and 
reasonable damages if such notice were not given, but sucha plea 
must be raised by way of set-off and should be stamped. 

P. H. Ripley vs. R. Vaithanatha Iyer eae oes 


Mesne Profits—Deoree for, aganist a tenant of ist defendant who had 
mo right to be In possession as against the ape 
See Buddhist Law ee re ; 
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M —continued. PAGE. 
Misdesoription of place of manufacture—Chazipore rose—water—des- 
oriptive merely of a good kind of such water like ‘ cologne’ water. 
See Trade mark ... aoe sas = oi eae: TER 


Misdireotion of Jury—Criminal Prooedure Code—Seotion 299 Ill. A. 

Held by the Full Bench (consisting of Fox, C. J. and Twomey, 
Ormond, Robinson and Parlett, JJ.) that where, in a trial for murder, 
a verdict of culpable homicide not amounting to murder could not 
properly come to, under any aspect of the case before the Court, the 
Judge is not called upon to explain to the jury the distinction between. 
murder ann culpable homicide not amounting to murder. 

Held ‘per Fox, C. J., Twomey, Robinson and Parlett, JJ., Ormond: 
J. dissenting) that, as the circumstances the existence of which might 
bring the case under exception 4 to section 300 could not properly 
be inferred from the evidence or the accused’s statement, the effect of 
that exception did not fall to be considered and the Judge did not err in: 
not putting to the jury that it was open to them to consider the effect 
of that exception in connection with this case. 

Held, per Ormond, J.—That though the accused’s Counsel. failed 
to put the accused’s alternative case clearly before the Court, the 
accused’s statement necessarily implied that he picked up the weapon 
during the hght and that his alternative defence was one of a fight and 
that therefore it was incumbent on the Judge to explain to the Jury the 
law contained in exception 4 of section 300 coupled with section 301, 
Indian Penal Code. 

Nga Mya vs. King-Emperor oes vies ese eee 220: 


Money paid for a specific purpose—not available for other creditors. 
under Section 73, Civil Procedure Code— Money paid under Order 38, Rule 
2, on arrest before judgment—not available for other deoree holders for: 
rateable distribution 


Where certain money was deposited in Court under Order 38,. 
Rule 2 on the arrest of the defendant before judgment, 

Held that a lien was created on it in favour of the plaintiff from 
the time it was deposited and that any other creditors cannot claim 
rateable distribution of the same as it was money paid for a specific 
purpose. : 

Dost Mahomed vs. C. T. P. ALS. ... ues ja fee. 22: 


Mortgage—Benamidar Mortgagee, his right to sue—Mortgagor, 
whether oan objeot to mortgagee’s right—Civii Procedure Code’'s. 100— 
Evidence Act s. 92. | 

A benamidar has aright cfsuit on a mortgage of immoveable 
property in his favour and it is not open to the mortgagor to raise any 
question as to the rights of the benamidar to recover the mortgage debt. 

Ma Tun vs. Ma Waing Tha and 4 ... vee ove 240- 


Mortgage deoree—procedure by attachment of mortgaged property 
inappropriate—claim sections in Order 21 of the Civil Procedure Code 
applicable where property is attached. 


See Civil Procedure Code ... sae er ae pee 2TH: 


Mortgage-deed—Provision extinguishing right of redemption if right 
not exeroised within two years, effect of. 


A mortgage-deed provided that if the mortgagor failed to redeen: 
within two years, the mortgagees had a right to treat the transaction. 
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as a sale, and further that if they did not wish so to treat it, they could 
call upon the mortgagor to redeem at once and that the mortgagor was 
bound to do so, but if he were unable to do so, the right of redemption 
would be extended indefinitely. 

Heid that as soon as the two years had diapacd without the mort- 
gagor exercising her right of redemption, that which was a mortgage 
in its inception became an absolute sale from the beginning, finally 
closing the transaction between the parties as in the case of an ordi- 
nary mortgage by conditional sale. 

Ma Ngwe and others vs. Ma Tha Hlay ae 


Mortwage for Rs. 105 unregistered but known to subsequent 
purohaser,—No need of proving the mortgage—Evidenoe Aot s. 68—Subse- 
rab purohaser could however redeem the mortgage and take over the 

When the purchaser of certain lands admitted previous knowledge 
of a mortgage of part of the lands in possession of the mortgagee, 

Held it was unnecessary to prove the mortgage in a suit for 
possession by the purchaser against the mortgagee and the fact that 
the mortgage deed for Rs. 105 was unregistered was immaterial. 

Nga Tun Lu vs, Nga Shwe Kyin ... ove 


Mortgage or Sale—Transfer of Property Act 8.54 and 68—Seotion 
55 (6) b—Effeot of a transaction without a registered dooument when the 
transaotion is compulsorily registrabie. 

Where the defendants were put into possession of 2 plots of plain- 
tiffs land, 5 or 6 years before the suit without any registered document 
on payment of Rs, 100 in respect of each plot and where the transac- 
tion was either an abortive mortgage (according to the plaintiffs) or an 
abortive sale (according to the raat? 

Heid that in either case the plaintiffs are entitled to possession 
upon payment of Rs. 200 as under the provisions of S, 64 and 59 of 
the Transfer of Property Act an oral transfer could effect neither a 
mortgage nor a sale and the defendants were entitled only to a charge 
‘on the land under section 55 (6) b for the purchase money paid by them. 

Maung Yeik and 1 vs. Maung Pe To 


eee eee eee 


Mortgage—Prior usufructuary mortgagee’s rights—Rights of pur- 
ohaser of equity of redemption in deoree in ist mortgageoe’s sult to which 
pulene mortgagee was not made party—Deolaratory suit by puisne mort- 
gagee without asking for further relief, maintainability of—Transfer of 
property Act (iV of 1908) Or. 84, r. 1. 

A second mortgagee in possession under a mortgage under which 
he was entitled to possession, cannot be lawfully ousted from possés- 
sion by his mortgagor or by the rst mortgagee or by a purchaser at a 
sale under a decree in a suit on the 1st mortgagee to which he was 
not a party. The purchaser in such a suit, whether he is a fresh mort- 
gagee or a stranger, does not acquire the rights of the mortgagor as at 
the date of the fresh mortgage but only those that subsist in him at 
the date of the suit. 

Therefore a puisne mortgagee’s suit for declaration that the decree 
and sale in the first mortgagce’s suit was inoperative against them and 
that the purchaser was not entitled to disturb his possession, without 
asking for further relief is maintainable. 

Maung San Bwin vs. A. N. kK. Nagamutu 
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Mortgagor and mortgagee— Agreement that mortgaged property shall 
‘be deemed sold if Interest not paid on a specified date—fallure of pay- 
‘gent—euit for speolfico performanoce—interest after specified date, 
“whether allowable to mortgagee. 
Westy Where a mortgagor agreed with his mortgagee that if he failed to 
pay,all the interest due on ‘the mortgage—money on a particular date, 
the mortgaged property shall be deemed to be sold to him for a certain 
amount and he should be paid the difference between that amount and 
the mortgage amount with interest due thereon; and on his failing to 
pay the interest on the specified date, the mortgagee sued for specific 
performance of this contract. 

Held that, as equity regards that as done what should have been 
done, the mortgagee became the owner of the property on the date 
the mortgagor failed to pay the interest and tnat he is not entitled to 
any further interest on the mortgage—money, but that he should pay 
to the mortgagor the difference between the purchase money and the 
“principal and interest due thereon up to the specified date. 

Dinyar Hirji Khorshed vs. Mg. Inn and 1 oes eee 


N 
| Negotiable Instruments—Rights of payee or his endorsee—Liability of 
“the maker—Fraudulent trasnfer—who to suffer. 

Where a pro-note bearing no endorsement of any previous pay- 
ments was endorsed for value, the endorsee was entitled to recover the 
full amount expressed on it. Ifthe endorser had received any money 
and had fraudulently negotiated it for full value, the defendant is the 
right person to suffer because by his omission to insist on the previous 
payments being endorsed he enabled the fraud to be committed. 

Vithaldas Kahandas vs. S. M. Indravaloo ... 


Oo 
‘s Qocupier’’ in Seo. 8 of the Explosive Substances Aot—Meaning of— 
‘Motioe ta Polloe—When to be given. 
See Explosive Substances Act 
Orasa son—His right to 4th must be asserted without unreasonable 
delay—Right lapses if not asserted promptly. 
See Buddhist Law 
Orasa son—Must assert his right to ith promptly—Eldest son's death 
after majority and after fulfilling his status of orasa—Effeot thereof. 
See Buddhist Law ési “se eee = 


Pardanashin \ady— Power-of-attorney— Dooument exeouted by 
-Agent—olaim on basis of such dooument—Evidenoe—Burden of Proof. 
When a claim is made against pJardanashin \adies on the basis 
of a document executed by an Agent on behalf of them, the plaintiff 
:must show not only that a power-of-attorney was actually signed by 
the pardanashin ladies, but also that they knew what they were doing, 
knew the nature of the document and the extent of powers they were 
-conferring by such a document. 
Asri Jan and1 vs. S. S. Chellappa Chetty ... ise ee 


Partnership—Appointment of a Reosiver on dissolution of a partnership 
—Purpose—Coodwili—Seouring its vaiue for each partner. 
Where, on the dissolution of a partnership, the appointment of a 
receiver to wind up the accounts of the partnership was opposed by 
some partners on the ground of inconvenience, 
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Heid that inconvenience to the parties is an inevitable incident 
when partners fall out and is a disadvantage of carrying on business in 
partnership. 

Held also that the usual way of guarding the divergent interests 
of the partners when they fall out is by appointing a receiver and 
ordering the good will of the business and stock-in.trade to be sold, the 
partners being being at liberty to bid at the sale. 

E, F. Dover vs. E. S. Dover see aia ‘ee ene. ‘57 


Payments on a pro-note not endorsed on it—frauduient tranefer by 
promisee for value—who to suffer, promisee or endorsee. 


See Negotiable Instruments dike si eee oo. 162 


Penal Code, (Aot XLV of 1860), Sections 87, 90, 304—Death caused by 
consent under misconception of fact—intention or knowledge of accused. 

The deceased, a middle-aged man believed himself to have been 
rendered da proof by charms and asked the accused to try a da on his 
right arm. The accused believed in the pretence of the deceased 
and inflicted a blow with a da with moderate force, with the result that 
the arteries were cut and the deceased bled to death. 

Held, setting aside the conviction under section 304, Indian Penal 
Code, that the case was governed by sections 87 and go, Indian Penal 
Code, and that the accused had no intention of causing death or grevi- 
ous hurt and that he might not even have known that his act was likely 
to cause any such sesult. 

Nga Shwe Kin vs. King-Emperor ... iat ss woe 242. 


Penal Code (Act XLV of 1860), Sec. 177, 182,193 and 199—Falae report 
to Revenue Surveyor for securing mutation of names—Deciaration con- 
templated by sec. 199, nature of—Sanction to prosecute—can conviction. 
under s. 199 be converted to one under S. 182 ? 

The declaration contemplated in section 199, Indian Penal Code, 
is a statement of facts in the form simply of a declaration which, for 
the purpose of proof of the fact declared to, has by itself all the legal. 
force of evidence given on oath or solemn affirmation, that is to say, it 
must bea declaration which, having been made, is afterwards receivable. 
as evidence of the fact declared. 

By reporting falsely that his father had died the petitioner indu- 
ced the Revenue Surveyor to enter his name in the Revenue Registers 
as ownerjof certain garden and paddy lands in succession to his father. 

Held, that the petitioner had not committed an offence under 
sections 199, 177, or 193, but that he had committed an offence under. 
section 182, Indian Penal Code, 

A conviction under section 199, Indian Penal Code, in respect of 
which no sanction is necessary, cannot be converted in revision to a 
conviction under section 182 in respect of which a sanction is necessary, 
especially where the attention of the trying Magistrate was drawn to 
the necessity of such sanction. 

Ismail vs. King Emperor ... ove st ee w- 82. 


Penal Code—Ss. 193, 209—No sanctionto prosecute where plaint ff 
gues a wrong person through mistake. 


See Sanction to prosecute eco ece eos eee eee 79: 
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Penal Code (Act XLV of 1860), &. 235—Possession of instruments for 
«oounterfelting ooin—acoused’s knowledge if material—Criminal proce- 
‘dure Code (Act V of 1898), s. 103 (2)—-Search—Prooedure. 

For a conviction under section 235 of the Indian Penal Code, it is 
mot only necessary that the accused should be in possession of the 
instruments or materials for counterfeiting coin but it should also be 
proved that the possession was within the accused’s knowledge. 

In conducting searches the provisions of section 103 (2) of the 
Criminal Procedure Code should be strictly complied with. 


Nga San Nyein vs. King-Emperor ... ose si ooo 131 


Penal Code (Aot XLV of 1660), 8. 302—Accused’s statement not Inorimi- 
nating himself, whether confession—identification, when sufficient to 
oonviot—Crave susploion, whether sufficient for conviction. 

An accused’s statement which does not incriminate himself, is not 
a confession and cannot be used against his co-accused. 

Identification, unless conclusive, cannot be made the basis of a 
‘conviction, specially when the identifiers are nervously upset and do 
not mention the striking features of the accused in their first informa- 
‘tion. 

The gravest suspicion against the accused will not suffice to con- 
vict them of a crime unless evidence establishes it beyond all doubt. 

Nga Po Thein vs. King-Emperor ... Ge ee oe §=6335 


Penal Code (Aot XLV of 1860), ss. 448, 511—Attempt to commit oriminal 
treepase—Criminal Procedure Code (Act V of 1898), s, 227-Charge, 


amendment of. 
Entry on a verandah may not amount to house-trespass, but such 
entry coupled with an attempt to push open the door, does amount to 
an attempt to commit the offence. Those who ac ompany the accused 
‘but remain looking on without entering on the complainant’s property 
are not guilty of criminal trespass even if they abuse. 
When a Magistrate amends the charge, he should not write over 
the original charge but should leave it on the file for reference, if neces- 
sary, and should write the new charge separately and correctly date it. 
Nga Pan Hlaing vs. King-Emperor re eee cos =<17 


Plaintiff's defective titie—Person whose lands are sold in execution of 
adeoree against him need not give possession except to the rightful 
Olaimant. 

Plaintiff, a purchaser from one L. A. R. Subromonian Chetty, 
sued for possession of land previously owned by the defendant and 
ow sold in execution of a decree against him to one Kalimutu, 

Held that, in the absence of any legal transfer of his legal rights 
in the land by the auction purchaser Kalimutu to plaintiff, the latter, 
having bought from a person who had no title, had no right to have 
the defendants ejected from the land. 

Maung Te and 1 vs. Maung On 


‘ss wee 127 


Pleader— usurping his funotions by appearing and oonduoting oases 
-before courts as holding powers of attorney under Order Ill Seotion 1. 


See Legal Practitioner’s Act a re adi eee 250 
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Poisons Aot—Aot No. 1 of 1904--Rules under 8. 29 of the Aot—Retall 
:-@ale of Cyanide of Potassium—S. 10 olause (a) and (b)—whether qualified 
-to aot as a ohemist and druggist—Sale wholesale or retail. 

Where the applicant who was admittedly not registered as a 
Chemist and Druggist under s, 31 and 32 Vict. Cap. CXXI or asa 
legally qualified medical practitioner within the meaning of section 1 
of 32 and 33 Vict. Cap. CXVII contended that he possessed qualifica- 
tions which would entitle him to be so registered, 
Held that the provisions of the English Acts were clear and unless 
a person was registered in one or other cap>city he cannot sell poisons 
under the law in force in the United Kingdom and cannot also claim 
exemption under clause (b) of section 10 of the Indian Poisons Act. 
N. M. Dey vs. King-Emperor 


Possession—Person seeking to erect another in possession must 
show a better title. 
See Gift see 


Power-of-Attorney, construction of—Practice of Chetties—Two Chetties 
slgning joint promissory notes—Liability—Burden of proof—Evidence Aot 


Powers-of-attorney are to be construed strictly, that is to say, 
where an act purporting to be done under a power-of-attorney is cha'- 
lenged as being in excess of the authority conferred by the power, it is 
“mecessary to show that, on a fair construction of the whole instrument, 
the authority in question is to be found within the four corners of the 
instrument, either in express terms or by necessary implication. 

When two Chetty firms sign joint and several promissory notes, 
they are both jointly interested, in the moneys borrowed. 

If one of the joint executants desires to escape liability, the burden 
of proof lies on him to prove that the payee had notice and knowledge 
that he signed merely as a surety for the other. 

Twomey J.—A power to sign accommodation notes may well be 
inferred from a power to sign promissory notes jointly with others. 

Bank of Rangoon vs. Somasundaram Chetty 


Presidency Towns insolvanoy Aot—ee, 28, 289 and 30—Composition of 
Creditors. 


Where an insolvent after his adjudication on 4th March 1g11 
failed to file his schedule within 30 days from service of the order to 
do so and presented a petition about a year later stating that the credi- 
tors who had obtained the adjudication were their only creditors and 
‘that they were willing to compound for 8annas in the Rupee and asking 
the Court to approve this arrangement and annul the adjudication 
and where the court acceded to the request and ordered the annulment, 

_ eld that the order of annulment did not comply with the provi- 
sion of setions 29 and 30 as there was neither any public examination 
of the insolvent nor was any leave obtained to dispense with such 

‘€xamination and so was not binding on the insolvent’s creditors. 
A. K. A. M. firm vs. Ahmed Suleman Mapara and 1 ... 


Probate and Administration Act (V of 1881), ss. 22, 30 and 41—Letters 
- of Administration—iimited grant of, when not allowed. 


_ In granting Letters to administer the estate of a deceased person, 
-a limited grant of Letters should not be awarded to the attorney of an 
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absent sharer, if a sharer who is entitled toas much as. the absent 
sharer is within the Province and is willing to administer the estate. 
Esoof Ebrahim Moola vs. Esoof Sulaiman Aboo su 


Probate and Administration Act (V of 1881), s. 78—Administration bond. 

Pir igitgy ng regi suit to enforce—timitation—Limitation Aot (1X of 1908) 

A suit to enforce the liability of a surety under an administration 

bond is barred under Artic!e 68 of the Limitation Act, 1908 if not 

brought within three years of the breach of a condition contained in 
the bond. 

Ahmed Moola Dawood and 1 vs. Fatima Be: Bee 


Provincial Insolvenoy Act—ss. 15 and 47—Dismissal of petition for 
benefit of the Aot on the ground of disbellef in the faots stated or on 
Intention to perpetrate a fraud—when such dismissal improper. 

Where a petition in insolvency was rejected by the District Judge 
on the ground (1) that he did not believe that the applicant’s crops 
were destroyed or (2) that the cost of cultivation was as high as the 
Applicant stated and also on the ground (3) that the petition was made 
to swindle one Po Kyin who had purchased and paid for certain cattle 
which the applicant subsequently fraudulently disposed of to hisown son. 

Held that the Court should not have dismissed the petition on 
the first two grounds under S. 15 as under that section the court 
could only dismiss it if it was satisfied that the petitioner had not the 
right to present the petition under s. 6 and it was not so found. 

Held further that the Court should not have dismissed it on the 
3rd ground as the fraud if any had already been committed and the 
insolvency proceedings could not, in any way prevent Po Kyin from 
recovering any compensation that he might be entitled to. 

Maung Po Mya vs. Maung Po Kyin sa 


R 
Registration Aot. (XVI of 1908), s. 47—-Exeocution and Registration— 
@peration—date of. 


Under section 47 of the Registration Act a registered deed operates 
from the date cf its execution and not of registration. 
Maung San Min vs, Sanna and1r ... ise sas eee 


Rent of shop the stock in which is mortgaged—mortgageo’s liability 
to pay rent—Want of privity of contract between landlord and mortgagee 

Where the mortgagee of the stock in trade of a shop who took 
possession of the stock and who received the incomings and paid out- 
goings of the business carried on by the mortgagors, was used by the 
landlord of the shop premises for rent. 

Held that the mortgagee could not be held liable for any rent of 
the premises since that was no contract between the landlord and the 
mortgagee regarding payment of rent and since the morteage being 
of goods only and not of the lease or tenancy of the rooms, the mort- 
gagee did not acquire any interest in the rooms. 

Bansilal Abhoychand vs, Mahomed Ebrahim Mulla 


Res Judicata between oo-defendants—Conflict of interests between 
defendants— Judgment defining right and obligations inter se.. 
Where an adjudication between the co-defendants is necessay to 


give the ap ropriate relief to the plaintiff, the adjudication will be res- 
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-*tudicata between the co-defendants as well as between the plaintiff and 
the defendants provided there was a conflict of interests between the 
defendants nnd the judgment defines the rights and obligations of the 
‘defendants inter se. 
Shwe Tha U and 7 vs. Hla Rhi and 1 a aoe ... 160 


S 
Shipper, liability of—** At shipper’s risk without option of carrying on 
-deek ”? in the Bill.of Lading, meaning of. 

Apart from the general law which imposes on a carrier by sea the 
duty of carrying goods under decks, except in the case of express 
contract or custom to the contrary the meaning of the clause “at 
shipper’s risk without option of carrying on deck ”’ is clearly in favour 
of the ship-owner and he is exempted from liability for damages 
-caused to the goods by want of ventilation, by the terms of the clause 
*¢at Shipper’s risk ’’ though he did not exercise the option of carrying 
the goods on deck. . 

B. I. S. N. Coy. vs. Jiawoola are sy — sss 293 


Specific performance—S8peoific Relief Aot (1 of 1877) s. 12—fallure to 
-deliver land for an agreed price, 


See Civil Procedure Code ... ide ails “es swe TOE 


Stamp Act 8. 36 and 36—Duty of Appellate Court where a document 
‘not stamped or not sufficiently stamped is admitted by lower Court— 
Admiesion of unstamped instrument., 

Held that the Legislature forbade the Courts acting upon an un- 
stamped document when it is not produced before it but did not forbid 
‘the giving of a decree upon an unstamped document which had been 

- wrongly admitted in evidence, because the duty and penalty could 
be levied by the Collector. 

Held further that the provisions of seetion 36 are evidently 
intended to prevent injustice and it would be obviously unjust for an 
‘appellate Court to dismiss a suit on the ground that a document 
which the first Court had admitted in evidence, was unstamped or 
insufficiently stamped, seeing that if the objection had been taken in 
the first Court the document could have been properly admitted in 
evidence on payment of stamp duty and penalty. 

Mi Mi vs. Sohan Singh ... vit wee se see 290 


Stamp Act (il of 1899), Soh, !, Art. 1—Acoount book entries if required 
tto be stamped—Admissibie in evidence. 
The account book entries are not liable to stamp duty and are 
admissible in evidence for what they are worth. 
Ramdayal vs. Kumar Gangadhar Bogla rer oe we 238 


Sureties under preventive seotions of the Criminal Procedure Code— 
need not be landowners—must be persons who are in a position to 
influence the acoused and are likely to be able to restrain him. 

Nge Hein vs. King-Emperor see eee aut Jes,: 36 


Surety’s liability—Surety disoharged by oreditors’ giving time to 
s:prinolpal debtor— indian Contract Aot—Seotion 135. 


Where, in respect of adebt for Rs. 13,281-2-g which bore no 
interest, the creditor gave three months’ time for its payment in con- 
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sideration of the principal debtor promising to pay him interest at 12 
per cent. per annum in case ‘of her failure to pay up at theend of 
3 months. 

Held that the surety was discharged from his liability on account 
of this agreement to give further time. 

Maung Po Lu vs, J. A. Begbie & Co. — ‘ies eee 


Surety under an administration bond—hie liabllity—limitation for sult to 


enforce such liability—Aot IX of 1908, Sch. I, Art, 68. 
See Probate and Administration Act oe oe ae 


T 


Trade mark—Proof of actual deception of any person—misdesocrip-. 


tion of place of manufacture—‘ Cologne ’ water. 

In cases of trade marks it is not necessary for the plaintiff to show 
that defendant’s colorable imitation of plaintiff's mark did actually. 
deceive any person or persons. ; 

Where it was clear trom the evidence that traders in rose water 
used the words ‘ Gazeepore rose water ’ as descriptive merely of a good 
kind of such water just as the word ‘ Cologne’ is used for a particular 
kind of scent, though not necessarily manufactured at Cologne, 

Held that people buying such goods do not set any particular 
store upon their coming from the particular places to which they are 
ascribed and that such misdescription nct being calculated to deceive 
any one does not disentitle the plaintiff to the relief which he might 
otherwise have obtained. 

Balladin and Alladin vs, Puranmul ek saa wi 


Transfer of Property Aot (IV of 1882), s. 8—Assignment of debt, 
whether arrears of interest on debt are inoluded In assignment. 

The arrears of interest of an assigned debt form part of the interest 
which the transferor is capable of passing by assignment and must be 
held to have been transferred in the absence of any words restricting 
the interest transferred. 

Maung Tha vs. N.C. Chatterjee... eee Ne 


Transfer of property Act (iV of 1882)—ss. 130, 131—Aotionable Claim— 


Transfer—Notice. ; 
Though there be a valid transfer of a debt between its transferor 


and transferee the person bound to pay the debt is not bound by the 
transfer unless he receives an express notice in writing conforming to 
the provisions of section 131 of the Transfer of Property Act from the 
transferor or, if, the transferor refuses to sign the notice, from the 
transferee stating the name and address of the transferee, 

The notice must be given to the person concerned or to his ayent 
authorised to receive such notices 

Basant Singh v. Burma Railways ... 


U 


Ultra vires—S. 53 (2) (il) of the Upper Burma Land and Revenue Regu- 
lation ultra vires of the legislature as violating an unwritten law of the 


English constitution. 
See Upper Burma Land Revenue Regulation wes io 
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Undue influence no presumption of such influence in the case of a 
gift to ason, grand son or son-in-law, over if made during the donor's 
oT ae aa i few ane before his death. 

e Git 


Upper Burma Land and Revenue Regulation—Section 62 (2) (ih— 
whether ultra vires—S. 41 (6) of the Lower Burma Town and Village Lands 
Aot—Are the provisions of section 6, Covernment of India Aot 1858, oon- 
ravened by this section,—S. 22 of the same Act—Unwritten Laws of the 
Censtutition. 

Held that Section 53 (2) (ii) of the Upper Burma Land and 
Revenue Regulation debarring the jurisdiction of Civil Courts in res- 


pect of all claims to the ownership or possession of state land or to. 


establish any lien or other interests in such land is ul¢ra veres. 
Held, following the Privy Council ruling in The Secretary of State 


v. J. Moment, that so far as section 53 withdraws suits brought by or 


against the Secretary of State regarding State land from the jurisdic- 
tion of the ordinary courts, it contravenes section 65, Government of 
India Act 1858 and is clearly ultra vires. 

On a contention that the Privy Council Ruling had no application 
to suits between private individuals and that the present section only 
changed the forum, 

Held that the section is uétva vires of the legislature even in res- 
pect of suits between private individuals as contravening S. 22 of the 
Indian Councils Act, 1861, in so far as it violates an unwritten law of 
the English constitution viz :—equality before the law—of the equal 
subjecting of all classes to the ordinary law of the land administered 
by the ordinary Law Courts. 

Mahomed Amin vs. C. T. P. A. M. 


W 
Wages of monthly servant—accruing at end of each month—subse- 
quent default cannot affect payment of aoorued wages. 
See Master and servant ... ee ‘ae 
Wild Birds Protection Aot—Aot Vili of 1912—Seoction 3—Rules framed 
under the Act of 1887 not superseded by new rules under Act Vill of 1912— 
Cid rules to be interpreted by seotions of the later Act—Burden of proof, 
Though Rules framed under the Wild Birds Protection Act of 
1887 remain in force until superseded they are to be interpreted by the 
Sections of the later Act VIII of 1912. The burden of proving that 
the egrets whose feathers were alleged to have been imported into 
Monywa Municipality were captured or killed during the close season 
lies on the prosecution and it is illegal to lay. it on the accused. 
Mahomed Jamal vs. King-Emperor 
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IN THE CHIEF COURT OF LOWER BURMA. 
CiviL First APPEAL No. go oF IOQII. 
3oth July 1914. 


as ES 


THE BANK OF RANGOON, Ltd. .. PLAINTIFF— 
APPELLANT. 
VS. 
SOMASUNDARAM CHETTY, and others .... DEFENDANTS— 
RESPONDENTS. 


Present :—Justice Sir Henry Hartnoll and Mr. Justice 
Twomey. 

Power-of- Attorney, construction of —Practice of Chetties—Two Cheities signing soint 
promissory notes—Liability—Burden of proof—LEeidence Act (1 of 1872), Ss. 102, 103. 

Powers-of-attorney are to be construed strictly, that is to say, where an act pur- 
porting to be done under a power-of-attorney is challenged as being in excess of the 
authority conferred by the power, it is necessary to show that, on a fair construction 
of the whole instrument, the authority in question is to be found within the four 
corners of the instrument, either in express terms or by necessary implication. 

When two Chetty firms sign joint and several promissory notes, they are both 
jointly interested in the moneys borrowed. 

If one of the joint executants desires to escape liability, the burden of proof lies 
on him to prove that the payee had notice and knowledge that he signed merely as a 


surety for the other. 
Bryantv. La Bungque du Peuple, (1893) A.C. 170; 62L. J. P. C.68; 68 L. T. 


546 ; 41 W. R. 600, referred to. 
Twomey, J :—A power to sign accommodation notes may well be inferred from a 


power to sign promissory notes jointly with others. 
Mr. Lentatgne (Sensor), for the Appellant. 
Mr. NV. &. Cowasyee, for the Respondents. 


JUDGMENT. 


TWOMEY, J :—The plaintiff-appellant Bank advanced Rupees 
60,000 to two Chetty agents, Kadiresan and Lutchmanan, on a 
joint promissory note signed by them on behalf of their respective 
firms A. S. P. L.S. and A.A. The principal question in this 
case is whether the A. 8S. P. L. S. firm is liable to the Bank on 
the promissory note signed by its agent, K. K.’s powers were 
limited by a formal power-of-attorney which the Bank had seen 
and noted. The Bank, therefore, was fully congnizant of the 
extent of his authority. 
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LB. The A.S.P.L. S. firm repudiate the transaction as being 
—..., ', beyond the scope of the agent’s authority. They plead that the 
The Bank . ‘ ae 
of Rangoon, firm received no benefit from the transaction and that K. in signing 
Lt the pro-note was merely acting as surety for the co-signatory A. A. 
sd . Lutchmanan. The power-of-attorney contains no express authority 
Soma- , ‘ 
sundaram tO Sign pro-notes for the accommodation of strangers to the firm. 
Chetty, It is ayreed that as the power-of-attorney authorizes the agent to 
and others. make, draw and sign pronotes “‘in his absolute discretion,” this 
| includes the power of making, drawing and signing even as surety 
.for another. But it is a well-established principle that general 
. words in a power-of-attorney cannot be construed as conferring 
general unrestricted powers. They are limited by the purpose for 
‘which the power is given and must be restricted by the context. 
In the present case the main purpose of the power was that the 
agent should manage and conduct the business of the principal as 
_a “ banker, money-lender and general trader.’”’ The authority to 
, make, draw and sign pro-notes, etc., must be construed with refer- 
\ence to this general purpose and so as to exclude the exercise of 
' any power which is not warranted either by the terms used or as a 
i necessary means of executing the authority with effect. It cannot 
be contended that a business such as that for which this power 
was given, namely the business of a Chetty money-lender, neces- 
' sarily involves the drawing of pro-notes as surety for strangers. It 
~ may be that Chetties do frequently sign joint pro-notes as sureties, 
but that does not make it a necessary incident of a Chetty’s busi- 
ness. It is plainthat a money-lending business can be effectually 
carried on without entering into such accommodation transactions. 
The only kind of borrowing expressly authorized by this power is 
that of borrowing money from Banks, etc. with or without pledge 
of securities for moneys advanced to various persons. 

The plaintiff-appellant Bank, however, pleaded that the res- 
pondent firm is liable for its agent’s act, because the agent did not 
ostensibly sign merely asa surety and because to all appearances 

' it was a joint transaction in which each signatory was partaking as 

(i principal (i.e., principal as distinguished from surety). ‘Ihe learned 
Judge onthe original side placed on the plaintiff-appellant Bank 
the burden of showing that the respondent firm was substantially 
interested inthe transaction, that is to say, of proving that the 
agent A.did not sign merely as a surety for the co-signatory. 
And the learned Judge found, as a matter of evidence, that the 
respondent firm was not interested at all and that A.signed merely 

_asasurety. We are asked to hold that the learned Judge erred in 
thus laying the onus of proof on the plaintiff Bank and that the 
respondent firm should have been required to show that the Bank 
had notice of the alleged fact that ky. was signing merely as a 
surety. 

My learned colleague has accepted this contention and has 
found after a careful examination of the evidence that the res- 
pondent firm failed to discharge the burden of proving knowledge 
on the part of the Bank that Kadiresan was signing the promis- 
sory note merely as a surety for the Firm A. A. 
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But it seems to me that any detailed examination of the evi- 
dence is unnecessary in view of the admission made before the 


L. B. 
The Bank 





learned Judge on the original side and the admissions made before of Rangoon, 
Ltd. 


us at the hearing of the appeal. 

It was admitted on behalf of the respondents on the original 
side that if the Bank did not know that the agent K. signed merely 
as a surety, then K.’s Firm A. S. P. L. S. would be liable. Now 
K. did not sign merely as a surety if the A. A, Firm took a moiety 
or indeed any share of the money. On the joint note A. would be 
still signing as a surety in respect of the share taken by the A. A. 
firm. X.’s firm would be interested in the transaction to the extent 
ol the share taken by K. for them and ‘A. would be signing as 
principal in respect of this share. If A.’s firm got any share in 
the loan, A. would not be signing merely as asurety. From the 
pleadings, therefore, it would appear that the respondents admitted 
by implication that the Bank would be justified in lending on the 


— 


joint pro-note provided that A. was receiving some of the money - 


for his firm. This inference was fully borne out at the hearing of 
the appeal when the respondent’s Counsel expressly admitted that 
Kadiresan could borrow jointly with another Chetty. Mainly the 
respondents’ contention was that A. exceeded his authority as 
agent, not by signing a promissory note jointly with another 
Chetty, but by signing a joint note when the other Chetty was 
getting the whole of the money. It was perhaps open to the res- 
pondents to go further and contend that under the power K. had 
no authority to sign a promissory note jointly with another Chetty 
in any circumstances whatever. But they never advanced this 
contention and whatever our opinion may be as to the construc- 
tion of the power, I do not think it would be right for us at this 
stage of the case to say that the respondents have admitted too 
much and that they should not be held to their admissions. 

The effect of these admissions, express and implied, is to my 


mind conclusive. If the agent was authorized to sign a promissory . 


note jointly with another Chetty, then he was acting within the 
scope of his authority in signing the note in suit and the Bank need 
not concern itself at all with the ultimate destination of the money 
advanced. 

in the circumstances I am unable to share my learned col- 
league’s view that the Bank would fail if the respondents could 
prove that Kaderasan to the knowledge of the Bank signed merely 
as a surety for the A. A. Firm for a power to sign accommodation 
notes may well be inferred from a power to sign pro-notes jointly 
with others. For these reasons, | concur in the orders which my 
learned colleague ‘proposes to pass varying the decree of the origi- 
nal side. 

HARTNOLL, J.—The Bank of Rangoon has sued Ramsawmy 
Chetty carrying on business under the style of Firm of A. A., 
Subramanian Chetty and Somasundaram Chetty carrying on 
business under the style of Firm of A.S. P. L. S. and Ismail 
Burrabhoy to recover the principal sum of Rs. 60,000 due on a 
promissory note signed by Lutchmanan Chetty on behalf of the 
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gv. 
Soma- 
sundaram 
Chetty, 
and others. 


L. B. 


The Bank 
of Rangoon, 
Ltd. 





v. 
Soma- 
sundaram 
Chetty, 
and others. 
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A. A. Firm and by Kaderasan Chetty on behalf of the 
A.S. P. L. S. Firm and dated the r2th August 1907, together 
with the interest that has accrued thereon. Ismail Burrabhoy was 
sued, asit is stated that at the time the promissory note was executed 
there was deposited with the Bank a mortgage-deed executed by 
him in favour of the A. A. Firm as collateral security. The prin- . 
cipal sum secured by the mortgage-deed was Rs. 65,000. Subra- 

manian Chetty and Somasundaram Chetty were alleged to be 
partners. Somasundaram contested the suit by stating that he 
was not a partner in the A. S. P. L. S. Firm. The learned 
Judge on the original side found that it was not proved that 
Somasundaram Chetty was a partner and so the suit was dismissed 
against him. The suit was also dismissed against Subramanian 
as it was found that the power which he gave his agent Kaderasan 


' Chetty did not authorize him to sign as surety for another firm, 
‘ that he did sign the promissory note in question in such capacity, 


that no part of the money borrowed on the promissory note was 
taken either by Kaderasan Chetty or by Subramanian and that 


_the Bank through their Shroff, Pasupathi Iyer, had notice that 


Kaderasan was signing the name of Subramanian simply as surety 
for a loan advanced solely for the benefit of the A. A. Firm. As 
regards the other defendants, the Bank was given the relief asked 
for. The learned Judge gave Subramanian and Somasundaram 
separate costs as regards Counsel’s fees. This appeal has been 
laid on the ground that the suit was wrongly dismissed against 
Subramanian and that the learned Judge erred in awarding Soma- 
sundaram his full costs. They still maintain that he is a partner 
in the A. S. P. L. S. Firm, but do not desire to appeal against the 
finding that he was not. It must be taken, therefore, for the purpose 
of this appeal that the Firm of A. S. P. L. S. consisted of Subra- 
manian only. Subramanian Chetty gave a power-of-attorney, 
dated the roth June 1903, to Somasundaram to transact his affairs. 
The power authorized Somasundaram to appoint a substitute in 
his place, such substitute to have the same powers as he had. In 
pursuance of such authority Somasundaram appointed one 
Kaderasan as his substitute on the 2nd November 1905. It is 
admitted that Kaderasan while acting in Somasundaram's place 
had the same powers as he had. The plaintiff Bank saw and 
noted the power-of-attorney given by Subramanian to Somasunda- 
ram or the deed of appointment by Somasundaram in favour of 
Kaderasan on the 6th January 1906. The Bank, therefore, must 
be held to have knowledge of both deeds. 

The first point for consideration is whether Kaderasan had 


‘ power as the agent of the A. S. P. L. S. Firm to sign a promissory 


note merely for the accommodation of another firm and in order to 
determine whether he had such power or not, the power-of-attorney 
granted by Subramanian to Somasundaram must be scrutinized 
and construed. As was enunciated in the case of Bryant, Powis and 
Bryant, Ld. v. La Banque du Peupile (t) powers-of-attorney are to be 


~~ (1) (1893) A. C. 170; 62 L. J. P. C. 68; 68.L. T. 546; 41 W. R. 600. 
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construed strictly, that is to say, where an act purporting tobe’ kL. Be 
done under a power-of-attorney is challenged as being in excess of The Bank 
the authority conferred by the power, it is necessary to show that of Ran son 
on a fair construction of the whole instrument the authority in Led. 
question is to be found within the four corners of the instrument, . °: 
either in express terms or by necessary implication. The learned  ,undaram 
Counsel for the Bank relies on the following words in the power: Chetty, 
“ To make, draw, sign, accept, endorse, negotiate and transfer all and others. 
and every or any bills of exchange, promissory notes, hundis, 
cheques, drafts, bills of lading and all and every other negotiable 
‘securities whatsoever to which my signature or endorsement may 
be required or which my said attorney may t hzs absolute discretion 
‘think fit to make, draw, sign, accept, endorse, negotiate and trans- 
fer in my name and on my behasf.”’ Great stress is laid on the 
words which are italicised. But it seems to me that to arrive 
‘at a decision on the point at issue the instrument must be looked 
at as a whole. Subramanian begins by describing himself as a 
banker, money-lender and general trader and then he goes on to 
appoint Somasundaram as his attorney to do various acts. The 
first is to transact, conduct and manage all and every or any of 
the affairs, concerns, matters and things in which he is now or 
may hereafter in any wise be interested and concerned and for that 
purpose to use and sign his name to all and every or any docu- 
‘ments or document, writings or writing whatsoever. Then follows 
-a power to borrow money from any Bank, etc., either with or with- 
out pledge of securities for moneys advanced to various persons. 
Then follows the clause which I first set out and which is relied on 
‘by the Bank. Then follow clauses to examine and settle accounts, 
to demand and sue for debts, dues, goods, effects and things 
belonging to Subramanian, etc., and to give, sign and execute re- 
ceipts, etc., to represent Subramanian in Court, to act for him in 
‘actions, to compound or compromise for the payment of debts, etc., 
to enter on immoveable properties in which Subramanian may be 
‘interested, etc., to pay rents and taxes, etc., to let lands in which 
he may be interested, to recover rents, etc., to transfer and assign 
‘sales and mortgages in which he may be interested, to sign all deeds 
-of sale etc., to appear before the Sub-Registrar and to deal with 
all moneys received by him under and by virtue of these presents. 
‘Then follow the words: ‘‘ To sign my name, to make and execute 
on my behalf cheques, contracts, agreements, deeds, transfers and 
‘assignments and instruments whatsoever requisite or necessary for 
all or any of the purposes aforesaid and generally in and about the 
‘said premises to execute and do every deed and thing requisite and 
necessary for all or any of the purposes aforesaid as fully and effec- 
tually to all intents and purposes aforesaid as I myself could do if 
personally present.” The power appears to me to be one consti- 
tuting an agent to conduct Subramanian’s buisness of banker 
money-lender and general trader and although taken by itself the 
clause relied on by the Bank is in the widest possible terms, I 
-am of opinion that it should not be given the widest possible mean- 
ing and that it should only be held to authorize the making and | 
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L. B. \ assigning of promissory notes, etc., which would be made and 


The Bank 


of Rangoon,\ 
Ltd. 


v. 
Soma- 


sundara . 
rer ae notes merely for the accommodation of another firm? There ts 


Chetty, 
and others. 


\ signed in the ordinary course of transacting Subramanian’s busi- 


ness, and that it should not be held to authorize any transaction 
outside the scope of such business. Construing the clause in this 
manner, is there any evidence on the record to show that it was 


an ordinary part of Subramanian’s business to sign promissory 


nothing from which such an inference can be drawn. On the other 
hand the evidence goes to show that when two Chetty Firms sign 
joint and several promissary notes, they are both jointly interested 
in the moneys borrowed. I would, therefore, hold that it is not 
proved that the power authorized Kaderasan to sign his principal’s 
name merely for the accommodation of another, so that this ground 
of appeal fails. 

It becomes now necessary to go into the facts. There is no 
doubt that Lutchmanan on behalf of the A. A. Firm and Kadera- 
san on behalf of A. S. P. L.S. Firm did execute Exhibit D, a joint 
and several promissory note, for Rs. 60,000 on the 12th August 
1907 and that the consideration for it was the renewal of a debt of 
Rs. 30,000 incurred by both of them on behalf of their firms on a 
joint and several promissory note, dated the 8th July 1907, a 
cheque on the Bank of Bengal for Rs. 20,000 in favour of A. A. 
Lutchmanan and Rs. 10,000, in cash. The manager of the Bank, 
Churchward, says that he had no knowledge when the loan was 
given, that Kaderasan was signing as a surety and after studying 
his evidence and considering the other facts of the case and the 
form of the promissory note I can see no reason to doubt this 
statement. The respondents allege that the Shroff of the Bank, 
one Pasupathi !yer, knew that Kaderasan signed merely as surety 


and claim that this was notice to the Bank that he was doing so. 


On the original side this burden of proof showing that the A.S. P. 
L. S. Firm was :nterested in the consideration for the note was 
placed on the Bank, but I am of opinion that this was wrong. In 
the case of Bryant, Powis, and Bryant, Ld.v. La Banque du Peuple(t) 
the following passage, which occurs in the case of President, etc., 
of the Westfield Bank v. Conen (2), which was delivered by the Court 
of Appeal! of the State of New York, was approved of by their 

Lordships as well stating the law. It is as follows :— 7 

“ Whenever the very act of the agent is authorized by the 
terms of the power, that is, whenever by comparing the act done 
by the agent with the words of the power, the act is in itself 
warranted by the terms used, such act is binding on the constituent, 
as to all persons dealing in good faith with the agent and such 
persons are not bound to inquire into facts a/tunde. The apparent 
authority is the real authority.” 

During the course of the trial before the learned Judge on the 
original side, it was admitted by the Counsel of A. S. PBL. S 
that, if the Bank did not know that Kaderasan signed merely as 
surety, the A. S. P. L. S. Firm would be liable. This admission 


(2) 37 N. Y. R. (10 Tiff.) 322. 
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seems to me to amount to an admission that the appellant Bank 
was justified in advancing to the A. S. P. L. S. and A. A. Firms 


L. B. 
The Bank 


money on a joint and several promissory-note signed by their of Rangoon, 
Ltd. 


agents and that the A. S. P. L. S. Firm would be liable for the 


money so borrowed if the Bank did not know that their agent } 


signed merely as surety. This was the position taken by the 
Counsel of the A. S. P. L. S. Firm at the hearing of the appeal 


v. 
Soma- 
sumdaram 
Chetty, 


when it was again admitted that the agent of the firm had power #94 others. 


to borrow jointly with another firm. It may be said that when 
two persons jointly and severally borrow money on a promissory- 
note and each takes a share in the money so borrowed, each stands 
security for the other for the amount taken by him. The A. S. P. 
L. S. Firm might have contested its liability to the Bank on such 
a ground, but it did not so. On the contrary it admitted its liabi- 
liaty in such a case. It, therefore, seems to me that such an 
aspect of the case should not be considered. Taking the admission 
with the extract from the judgment I have just quoted, it seems to 
me that the position is that prima facie the Bank was justified in 
advancing the money as it did, since it is allowed that the Agent of 
the A. S. P. L.S. Firm could borrow jointly with another firm and 
that is what he purported to do when he signed the promissory-note 
of the 12th August 1907. If the A.S. P. L. S. Firm desires to 
escape liability, it is for them to show that their agent signed 
merely as a surety to the knowledge of the Bank. ‘The case seems 
to fall within both section 102 and section 103 of the Evidence Act. 
Now has Subramanian proved that the Bank had such notice? He 
calls Lutchmanan Chetty to prove that the Shroff of the Bank, 
Pasupathi Iyer, knew that the money was wanted by the A. A. 
Firm only, that in fact it was Pasupathi Iyer himself who told 
Lutchmanan to get another man to stand assurety. He also calls 
Subbia, who was a clerk in the employ of the A. S. P. L. S. Firm 
from 1905 to 1908, to produce certain books of the firm and prove 
that the firm did not get any of the Rs. 6,000. He also relies on 
the fact that the mortgage deposited as collateral security when the 
note was signed, was one in favour of the A. A. Firm and had 
nothing to do with the firm of A. S. P. L. S. The sum secured by 
the mortgage was Rs. 65,000. In the face of the promissory-note 
itself the argument as to the deposit and ownership of the mortgage 
does not carry us very far. Churchward cannot be expected to 
know the mutual arrangements between borrowers from the Bank. 
As a matter of fact Subbia’s evidence shows that the two firms were 
constantly having transactions with each other and if both firms 
were interested in this promissory-note for Rs. 60,000, it is not 
improbable that the A. A. Firm would have deposited the mort- 
gage aS security for the mutual benefit of themselves and the 
A. S. P. L. S. Firm. The mostimportant witness is Lutchmanan 
Chetty, as he is the only one whocan give direct evidence that 
Pasupathi Iyer knew that Kaderasan Chetty signed as surety. Is 
he trustworthy and credible? It may possibly be that Kaderasan 
did sign as a surety merely and that his firm did not participate in 
the loan and even if so, it may also possibly be that nothing was 
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said to the Bank officials, to Pasupathi Iyer or any one else when 
the note was signed that Kaderasan was sizning as a surety. If 
nothing was said then to the effect that he was a surety even if he 
was, he would bind his principal for the reasons which I have 
already given since the Bank wouid not have had notice. The 
credibility of Lutchmanan Chetty or otherwise, therefore, becomes 
very important. AsI have already stated he says that Pasup thi 
Iyer asked him to get another man to stand as surety and that he 
got Kaderasan. ‘'e says that the money was taken by his firm 
and that interest was paid by his firm, but he produces no books to 
show this. When cross-examined he allows that Kaderasan told 
him that his principal had not permitted him to sign and borrow 
for another and that he had given express directions not to borrow 
for another and that he (Kaderasan) signed the promissory-note 
to oblige his (Lutchmanan’s) master. He allowed that Kaderasan 
was wrong in signing without his principal’s permission. He also 
said that Kaderasan used his principal’s name in signing the 
promissory-note at their request to oblige them. That he should 
allow Kaderasan to do a wrongful act of this nature is an import- 
ant fact in considering his credibility as a witness. If he could 
acquiesce in Kaderasan doing such a wrongful act, is it probable 
that, if it suit his purpose, he would hesitate to tell a lie in the 
witness-box ? His evidence is not satisfactory in other ways. He 
said: ‘“‘I do not remember if Rs. 30,000 out of the sum of 
Rs. 60,000 was withheld by the Bank and taken towards a debt 
due by me already.” So his re-collection of the details of the 
transaction was not very vivid. If he could not recollect that 
Rs. 30,000 of the consideration was on account of the renewal of an 
old debt, how does he recollect that Kaderasan signed as a surety ? 
He went on to say: ‘‘ Kaderasan Chetty and I had jointly bor- 
rowed Rs. 30,000 before that. I took that money. {t was money 
got in cash. I have borrowed money in the National Bank of. 
India, Chartered Bank of India and Bank of Burma. I might 
have borrowed jointly from these Banks with Kaderasan Chetty. 
In some cases he would have stood surety for me and in some 
cases we might both have taken the money. Jn the Bank of 
Rangoon also we have borrowed money Pag both of us together. 
I do not remember tf we both borrowed Rs. 30,000 from the Bank 
for both of us.” In re-examination he said: ‘‘ I paid back the sum 
of Rs. 30,000 borrowed by me with the joint signature of Kaderasan 
from the Bank.”” Now Churchward, the manager, says, and there 
is no reason to disbelieve him, that except for the two loans of the 
8th July and r2th August he has never given any other loans to 
the two Firms of A. A. and A. S. F. L. S. together and that he has 
never received any other promissory-notes from them together. 
When, therefore, Lutchmanan Chetty allowed that in the Bank of 
Rangoon he and Kaderasan had borrowed money for both of them 
together, what loan was he refering to? Or was the statement a 
loose and random one? If it was a loose and random one, the fact 
that he should make it goes to impair his credibility. If it was a 
true statement, it must refer to either the loan of the 8th July or 
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that of the r2th August. His evidence as regards the loan of 
Rs. 30,000 is unsatisfactory. He first said he took the money, 
then that he did not remember if they both borrowed Rs. 30,000 
from the Bank for both of them and then in re-examination said 
that he paid back the sum of Rs. 30,000 borrowed by him with the 
joint signature of Kaderasan from the Bank. The learned Judge 
on the original side has remarked that as regards Lutchmanan’s 
interest, itis more in favour of the Bank’s case in that if his account 
were passed on the footing that the A. A. firm got only a share of 
the loan, which would be the case ifthe story he told in the witness- 
box was false, and at the time of their being passed he had suppres- 
sed the fact that he really had got all the money himself, clearly 
that would entitle his late employers or their creditors to re-open 
the account and to recover from him in respect of the balance. He 
says that he pays income-tax to the extent of Rs. 700 a year and 
if that is so, he has means. He says that he was agent of the 
A. A. Firm from 1.04 to 1908. So at the time of his giving 
evidence he was presumably not in theiremploy. The A. A. Firm 
did not appear to defend the suit. According to Subbia the A. A. 
Firm got into difficulties in 1908, and it may, therefore, have 
been insolvent when the suit was brought. If so, nothing more 
could be recovered from them in the suit than could be recovered 
by the sale of the collateral security deposited at the time. The 
promissory-note was filed, and this would be recoverable from 
them inany case. Assuming that the full amount due on the 
promissory-note would not be recovered by the sale of such security 
and that nothing more could be recovered from the A. A. Firm, 
the question arises whether Lutchmanan would have anything to 
fear from the A. A. Firm from going into the box and telling a 
story that, if believed, would free the A. S. P. L. S. Firm from 
liability. The books of the A. A. Firm may show that they only 
got half of the Rs. 60,000 and they may know that they only got 
half. If they are in difficulties or insolvent, they may have nothing 
to gain by bringing a suit to enforce from the A S. P. L. S. Firm 
a half-contribution of what has been recovered from them or by 
bringing a claim against Lutchmanan, which they may know 
to be false, simply to take advantage of his giving false evidence. 
It may even be possible that knowing the only tangible property of 
theirs that can be proceeded against is the mortgage deposited, 
they have contrived with the A. S. P. L. S. Firm to reduce their 
joint liability to the Bank. Ido not think that due weight can be 
given to any such considerations as to what was Lutchmanan’s 
interest. His evidence must be taken, analysed and pronounced 
on as it stands. The evidence of Subbia remains. He states that 
he was a clerk in the employ of the A. S. P. L. S. Firm from 1905 
to 1908. He produced the following books of the Firm:—(1) a 
ledger account for the period from November 1905 to November 
1907, the ledger containing the account of the Bank of Rangoon, 
(2) a day book beginning from the 14th March 1907 up to the time 
he gave his evidence, (3) two current account books. He says 
that between 1905 and 1907 there is no entry of a debt on the joint 
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L.B. signatures of A.A. and A. S. P.L.S. and it is clear that there is 
no note of such a transaction in the book produced. The point is 
of Rangoon, Whether the books can be relied on as correct and trustworthy for 
Le. the entries made in them in Kaderasan’s time. It must be re- 
aa membered that the A. S. P. L. S. Firm allows that Kaderasan was 
sundaram 2 bad servant to them and did not conduct their business properly. 
Chetty, Subbia says that he was prosecuted for a defalcation in Rangoon. 
and others. A study of Subbia’s evidence leads me to note as follows: The 
two current accounts give ledger accounts with the different per- 
sons with whom A. S. P. L. S. had dealings. Exhibit P contains 
accounts with two people other than Chetty Firms. No such 
ledger accounts were produced in regard to transactions with the 
A. A. Firm, though looking at the evidence of joint transactions 
between the two firms it would be expected that one would be 
in existence. If separate ledger accounts were kept for dealings 
with others, why was not one kept for dealings with the A. A. 
Firm? ‘Towards the commencement of his cross-examination 
Subbia said that the accounts of his firm with the A. A. Firm 
were not in the ledger he produced, but in another ledger which 
he had at his house and that they had with the A. A. Firm 
current account ever since his firm started up to the time their 
firm got into difficulties in January 1903. The next day he 
brought two current account books, and at first said that he 
would have to find out where A.A.’s account was and that he had 
not looked into it at home. He then said that the account was 
not in the two books. His explanation as to the variance between 
his evidence does not seem to me to be satisfactory. He dis- 
tinctly said at first there was a separate current accouut with the 
Firm of A.A. As there were such for transactions with others, 
why was there not one with A. A.? The impression left on my 
mind is that there may be such a one with A. A. and that it 
may have been suppressed. 

Then looking at the ledger account produced (P. 173) there is 
a note under date the 7th October 1907 of a joint transaction with 
A. A. in respect of borrowing Rs. 30,000 from the Chartered Bank. 
The entry runs: 7th October 1907. Credit as on this date in res- 
pect of our share out of a demand loan of Rs. 30,000 taken jointly 
with A. A. on the 27th August deducting half (of it) to the above, 
Rs. 15,000.” 

The entry goes on to show that the loan was taken on the 
27th August and yet it was not entered till the 7th October. If 
this was so, it would tend to show that the books may not have 
been kept correctly and carefully. It must be that the books would 
in 1907 be under the charge of Kaderasan, a man who did not 
conduct the business properly and was subsequently prosecuted 
for defalcation. Subbia on being asked to explain the entry said: 
‘“‘ The loan was raised on the 27th August, but it was entered on 
the 7th October. The reason why it appears on the 7th October 
though money was borrowed on the 27th August is that the loan 
was renewed on that day. Entry in the ledger shows that our 
firm got the money on the 27th Augugt. There is nothing in the 
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day book re the loan of Rs. 30,000 (he means under date 27th 
August as I have verified from the day book). It is also possible 
that on paper was 27th August but the money was actually taken 
‘on the 7th October.” Such evidence does not explain satisfactorily 
how a loan apparently recorded as taken on the 27th August was 
not entered till the 7th October. If omission of due date to enter 
could occur once, is it possible the transactions in question were 
omitted to be entered on due date and subsequently not entered at 
all? There is another item of account that does not seem to me 
to be very satisfactory, and that is the item marked as Ik. under 
date the 2gth May 1906. It says: ‘Credit in respect of a two 
months’ term (thavenai) loan ‘ signed’ by C. V. C. T. bearing 9 
per cent. interest—Rs. 30,000.” Subbia says that it does not 
appear that the C. V. C. T. got everything out of this amount. 
The loan was from the Bank of Rangoon. The voucher of the 
Bank showing particulars with regard to it is exhibit G3. That 
voucher shows that the Rs. 30,000 were paid, by cash Rs. 19,000 
and by a cheque in favour of the C. V.C. T. Rs. 11,000. There 
is no reason to doubt the genuineness of Exhibit G3. Looking 
at the C. V. C. T.’s ledger account it does not help us to explain 
how a cheque for Rs. 11,000 was given to them, if they did not 
participate in the loan. Subbia does not satisfactorily explain the 
Rs. 431-8 in Exhibit 4, the Rs. 438-4 in Exhibit H2 and the 
Rs. 451-3-6 in Exhibit K2. When Subbia comes to give evidence 
as to transactions between his firm and A. A. Firm he says: “I 
cannot say what the state of account was between A. A. Firm and 
our firm on 8th July 1907. I shall have to work it out. I cannot 
say whether a balance of Rs. 50,000 might have been owing from 
one firm to another. 1g07 August 12th. I cannot say what was 
‘the state of accounts between A. A. Firm and our firm. I cannot 
say whether a balance of Rs. 60,000 might have been owing from 
the one to another. . . . . . . ThoughI conduct the case 
now on behalf of the defendant I have not looked into the state 
of affairs in August 1907 for the purposes of the suit. As we 
have no current account between the two firms, 1 shall have to 
examine all books of Bank loan transactions to find that out. 
Bank loan transactions if carried into another, then that must be 
looked into. I will have to work out from Exhibit I. I think the 
account has not been carried into any’ other book. I think their 
account must appear only inthe book.” He is then taken through 
entries in the ledger beginning from the 8th July 1907, the date 
of the first promissory note. It would have been more satifactory 
if Subbia had been able to give more definite evidence about the 
state of the account between the two firms on the 8th July 1907. 
As regards the transactions of the 8th July and 12th August 1907 
it is impossible to say from the entries as they stand that the A. 
‘S. P. L. S. Firm benefitted from the loans taken from the Bank of 
Rangoon on that day. Rupees 30,00. were taken from the A. A. 
Firm on the 12th August, Rs. 28,000 being repaid on the 13th 
August ; but this does not show that both firms benefited equally 
from the extra Rs. 32,000 taken on that day. 
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If the books can be believed and trusted, they may be said ta 
show that the A. S. P. L.S. Firm did not jointly borrow the 
Rs. 60,000 from the Bank of Rangoon; but inthe face of my 
analysis of Subbia’s evidence can they be trusted? There is the 
fact of Kaderasan’s character, the non-explanation of an entry of a 
loan apparently taken on the 27th August 1907 till the 7th October, 
the giving of a cheque for Rs. 11,000 to the C. V. C. T. as part of 
consideration for a loan which, according to the books, the Firm 
C. V. C. T. did not participate in and the non-explanation of some 
minor sums. There is further the fact that no separate current 
account with the A. A. Firm has been produced though such an. 
account seems to have been kept in respect to transactions with 
Others and the fact that Subbia does not give definite evidence 
as to the state of the account between the two firms on the 8th 
July 1907, the date of the first loan. I think that special stress 
should be laid on the non-production of a separate current ac- 
count with the A. A. Firm and the suspicion which arises that 
there may be such an account, the fact that it is possible that 
a loan taken on the 27th August was not entered into the ledger 
till the 7th October and the fact that a cheque for Rs. 11,000 
was given to the C. V. C. T. Firm when a loan was being dis- 
bursed by the Bank on the joint liability of the A. S. P. L. S. 
books, showing apparently that the C. V.C. T. Firm did not 
participate in it. I do not think that under the circumstances 
the books can be implicitly relied on. 

Respondent’s Counsel comments strongly on the fact that 
Pasupathi Iyer has not been called by the Bank, and from 
Churchward’s evidence it would appear that effective steps could 
have been taken to examine him. It 1s explained in paragraph 
Ir of the appeal why it was not thought necessary to examine 
him, and the Bank’s Counsel said at the hearing that it was too 
late to examine Pasupathi Iyer on commission after Lutchmanan’s. 
evidence had come back as the case had been in the warning list. 
The witnesses were not examined till long after Lutchmanan had 
been examined and I am of opinion that it was a grave omission 
on the part of the Bank to have taken no steps to secure Pasupathi 
Iyer’s evidence. It must be, however, remembered that according 
to Churchward’s evidence, at the time of the hearing Pasupathi 
Iyer does not seem to have been in the service of the Bank, and if 
this is so, one of the main reasons for thinking that he might 
depose untruly in favour of the Bank had ceased to exist. In the 
circumstances why did not the A. S. P. L.S. firm take steps to 
secure his evidence ? 

Rut in any case the burden of proof lay on the A. S. P. L. S. 
firm to prove that the Bank had notice that their firm was not 
interested in the loan evidenced by the promissory note for 
Rs. 60,000 and on the evidence produced, I am unable to find that 
they have proved that the Bank had such notice. In the first 
place, it does not seem to me that they have proved that they were- 
not interested in either of the sums of Rs. 30,000 and in the second, 
even assuming that they were not interested in either of such sums 
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and that it isa fact that Kaderasan signed both notes merely as a 
surety, I am unable to hold that on the unsatisfactory evidence of 
Lutchmanan Chetty it is proved that Pasupathi Iyer knew or had 
notice that Kaderasan signed merely as a surety. If he did sign 
merely as a surety, it may possibly have been that he did do so 
without anything being said about it to Pasupathi Iyer. All par- 
ties may have then been of opinion that the ower gave Kaderasan 
authority to sign his principal’s name as surety, and if so there 
would be no special reason for any talk as to the capacity in which 
Kaderasan signed, and in considering whether this is what actually 
took place the credibility of that part of Lutchmanan’s evidence, in 
which he says that Kaderasan told him that his principal had not 
permitted him to sign and borrow for another and that he had 
given express instructions not to borrow for another and that he 
had signed to oblige him, comes into question. Is sucha story 
likely to be true ? 


In this view it is necessary to discuss whether if Pasupathi 


Iyer knew that Kaderasan signed merely as a surety, such know- ' 


ledge would be notice to, and would bind, the Bank. 


One further point remains, and that is whether Subramanian 
and Somasundaram shculd have been each allowed Counsel’s fees. 


I would not interfere with the order of the learned Judge on the 


point, as Somasundaram had to meet quite a different case to the 
case Subramanian had to meet. 


In the result, I would vary the decree passed by the learned 
Judge on the original side by ordering that the names of the legal 
representatives of Subramanian now deceased, namely Somasunda- 
ram Chetty and Shanmugam Chetty, be added to that of Rama- 
swamy Chetty as being liable to the Bank in the sum of 
Rs. 78,744-10-6 for principal and interest and that the same decree 
be passed against them all three as was passed against Rama- 
swamy Chetty. I would also give the Bank costs against the 
firm of A.S. P. L. S., i.e., now Somasundaram Chetty and Shan- 
mugam Chetty in their capacity as legal representatives of Subra- 
manian Chetty on the original side and in this appeal. 


I would not allow Somasundaram costs as an individual res- 
pondent in this appeal. 
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IN THE CHIEF COURT OF LOWER BURMA, 


CIvIL 2ND APPEAL No. 117 OF IQ73. 





MAUNG KYIN BU and1 Ye ere .... APPELLANTS. 
Vs. 


MAUNG PE U KIN and1 aaa ide ..« RESPONDENTS. 


For Appellant—Mr. Villa. 
For Respondent—Maung Ba Dun. 


Before Mr. Justice Parlett. 


Dated 24th August, 1914. 


Civil Procedure Code (Act V 6f 1908), ss. 64, 737—LExecution proceedings —Attach- 
ment of property by two decree-holders—Sale ordered under first attachment—Private ake- 
nation of poe after atiachment— Deposit of decretal amount of first decree-holder— 
Assets, rateable distribution of —Second decree-holder, right of. 


Where a judgment-debtor’s property was attached in execution of a certain 
decree and another decree-holder applied for attachment of the same property in 
execution of his decree against the same judgment-debtor, and the judgement-debtor, 
paid into the Court the decretal amount with costs of the first decree-holder a day 
before the sale and meanwhile sold it privately to another person. 

Held, that, whether the second decree-holder’s attachment was actually effected 
or not, he was entitled under section 73, Civil Procedure Code, to a rateable distribu- 
tion of the assets received by the Court and the private transfer of the property was, 
under section 64, Civil Procedure Code, void as against his claim to the extent of his 
share. 


JUDGMENT. 


On the 8th February 1912 Maung Kya Ban attached a house 
and site in execution of a money-decree against Ma Sein and two 
others and the sale was eventually fixed for the 4th May. On that 
day the judgment-debtors deposited the decretal amount and costs 
in Court and the attachment was on 6th May withdrawn and the 
next day the money was paid to Maung Kya Ban. It appears 
that on 18th of April the judgment-debtors had privately trans- 
ferred the attached property to the present respondents for Rs. 200 
a part of which money the judgment-debtors paid into Court on 
4th May. 

Meanwhile on 15th March Maung Kyin Bu applied in execu- 
tion of a money decree against the same judgment-debtors to attach 
the same property, and on 16th March the Judge ordered a war- 
rant of attachment to issue. On 19th March some one, apparently 
a Clerk, noted that it had been issued and on 27th April the Judge 
recorded a statement that it had been; no warrant is, however, 
forthcoming nor is it proved that attachment was in fact effected 
until the 8th May. On 15th July the present respondents got the 
attachment removed. Maung Kyin Bu then filed this suit for a 
declaration that the property was liable to attachment as being his 
judgment-debtors’ and got a decree. It was, however, reversed on 
appeal on the grou that section 64 of the Civil Procedure Code 
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did not apply, as at the time of the sale Maung Kyin Bu had not 
obtained an effectual attachment of the property. The District 
Judge appears to have overlooked the explanation to that section, 
which was enacted to set at rest conflicting views held as to the 
scope of the law as it previously stood. Whether Kyin Bu’s 
attachment was actually effected before the sale or not, he had 
clearly made application to the Court for the execution of a 
‘decree for the payment of money passed against the same judg- 
ment-debtors, and, therefore, immediately assets were received by 
the Court, as they were on 4th May, Maung Kyin Bu was entitled 
under section 73 to a rateable share thereof and the private trans- 
fer of the property was void as against his claim to such share, 
and to that extent it must be declared void. 

I find that the decretal amount with costs due to Maung 
Kya Ban was Rs. 153-13-7 and that due to Maung Kyin Bu is 
Rs. 166-4, their rateable shares, therefore, were 154—32) and 
166—320, #.¢e., 77—160 and 83—160 respectively, #¢., they were 
almost exactly equal, and it will be sufficiently near to take Kyin 
-Bu’s share as one-half. 

I, therefore, reverse the decree of the District Court and 
declare that the sale of the property to the respondents was void to 
the extent of one-half and that one-half of that property is liable 
to attachment and sale by Kyin Bu in execution of his decree in 
Civil Revision No. 52 of 1912. Respondents will pay appellants 
-costs in all Courts, Advocate’s fee in this Court two gold mohurs. 


DECREE REVERSED. 


IN THE CHIEF COURT OF LOWER BURMA. 


CivIL REVISION No. 110 OF 1973. 


P. H. RIPLEY ... eu% 2h ae ... DEFENDANT: 
APPLICANT’ 
VS. 
R. VAITHANATHA IYER _..... rer ... PLAINTIFF- 
RESPONDENT. 


For Appellant—Mr. Villa. 
For Respondent—Mr. Israil Khan. 


Before Mr, Justice Young. 
Dated, 25th November 1914. 


Master and servant— Monthly servant leaving without notice, whether entitled to wages 
— Notice —Dama ge—Set-off. 

Default of a servant after the day on which a periodical payment of wages 
-accrued due would not deprive him of his right to recover such periodical payment. 
.A master is entitled to reasonable notice and reasonable damages if such notice were 

not given, but such a plea must be raised by way of set-off and should be stamped. 
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JUDGMENT. 


This is an application to revise a decree of the Additional 
Judge of the Small Cause Court, Rangoon, the facts being as fol-. 
lows: The plaintiff, a compositor in the Hanthawaddy Press. 
employed on a monthly wage having left his employ without notice 
sued his employer both for the wages for the broken period of the 
month during which he had left the service and also for his wages 
for the prior month which had already accrued due. The defen- 
dant by his written statement pleaded that the plaintiff was not 
entitled to any wages for the broken period of the month during 
which he had left his master’s service without notice and that as he 
had not given a month’s notice he was not entitled to the prior 
month’s wages, and relied apparently both on an alleged express. 
agreement between the parties and also on an alleged custom that 
a month’s notice should be given on cither side. But the agree- 
ment alleyed in the evidence was for a month’s notice on either 
side. The learned Judge held there was no such express agreement 
proved and gave a decree for the completed month’s wages, but 
refused the claim for the broken period. Defendant applied in 
revision on the ground that the learned Judge should have held 
that there was an implied contract by custom that a month’s notice 
should be given on either side and should have held that the defen- 
dant was justified in refusing to pay him his wages for the previous 
month. It seems quite clear on the authority of Zaylor vs. Laird 
and Auton vs. Thompson\2) that, to adopt the language of 
Smith at page 171 of the sixth edition of his work on Master and 
Servant, default of a servant after the day on which a periodical 
payment of wages accrued due would not deprive him of his right 
to recover such periodical payment and would not divest a vested 
right. It was also clear that a master was entitled to reasonable 
notice and to reasonable damages if such notice were not given, 
but it was also clear that such a plea must be raised by way of set- 
off if it was raised by way of defence, and not made the subject of a 
separate suit by the master. It is not quite clear to me whether 
the defendant wished to allege a custom that he was entitled in the 
case of a monthly hiring to require a month’s notice or to deduct 
a month’s salary, or whether he wished to allege a custom that he 
was entitled to a month’s notice and that a month's pay on breach 
of such custom was reasonable damages. I incline to think that 
the latter was his contention. It, however, makes no difference in 
the result. In the latter case he could not plead a set-off at 
all, vide Mahomed Nassruddin vs. Oppenheimer & Co. (3) since it 
would be a plea that sounded in damages and in neither case, 
since the amendment of the Court-Fees Act, could the plea, being 
unstamped, be regarded. The application must accordingly be 
dismissed with costs, two gold mohurs. 





(x) (1856) 1 H. & N. 266; 25 L. J. Ex. 329; 1ro8 R. R. 562. 
(2) 4 C. P. 330; 38 L. J. C. P. 225; 20 L. T. 568 ; 17 W. R. 1069. 
(3) 9 Bur. L. R. 285. 
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IN THE CHIEF COURT OF LOWER BURMA. 


CRIMINAL Revision* No. 288B oF 1914. 





NGA PAN HLAING and others aor APPLICANTS. 
Vs. 
KING-EMPEROR ve ia ne RESPONDENT. 


For Appellant —Halker. 
Before Mr. Justice Robinson. 


Dated, 4th November, 1114. 


Penal Code (Act XLV of 1860), ss. 448, 511—Altempt lo commit criminal trespass— 
Criminal Procedure Code (Act Vof 1898), s. 227—Charge, amendment of. 


Entry on a verandah may not amount to house-trespass, but such entry coupled 
‘with an attempt to push open the door, does amount to an attempt to commit the 
offence. Those who accompany the accused but remain looking on without entering 
on the complainant's property are not guilty of criminal trespass even if they abuse. 


When a Magistrate amends the charge, he should not write over the original 
charge but should leave it on the file for reterence, if necessary, and should write the 
new charge separately and correctly date it. 


ORDER. 


ROBINSON J:—The accused have been convicted of an 
attempt to commit house-trespass. Complainant’s house had been 
‘stoned for several nights and she has laid a complaint against seve- 
ral of the accused for it. 

The headman, fearing the stoning night again, went with 
‘several others and stayed in the house. The accused came up 
around with sticks and dahs. Pan Hlaing and Pan Ngon mounted 
on the panetchut and the door was closed in their faces. The rest 
remained on the ground below. | 

The question argued is that the conduct does not amount to 
any offence. As regards the two who tried to enter, I can see no 
reason for interference. Entry on a verandah may not amount to 
house-trespass, but such entry coupled with an attempt to push 
-open the door does amount to an attempt to commit the offence. 
In any case it would amount tocriminal trespass and I see no 
reason to interfere. 

As regards the rest they, no doubt, came there but remained 
below looking on. They did nothing more than perhaps abuse. 
They did not enter on complainant’s property and, therefore, are 
not guilty of criminal trespass. 








* Review of the order of the Township Magistrate of Henzada dated the 2oth 
June 1914, passed in Criminal Regular No. 62 of 1914. 
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I reverse the conviction of Ngwe Saing, Ngwe Naing, Ngwe 
Paing, Lu Ni and Thein Yin. The fines, if paid, must be re- 
funded. 

The Magistrate has amended the charge by writing over the 
original typewritten charge. He should never do this. The origi- 
nal charge must remain on the file for reference, if necessary. He 
has also most carelessly left the original date 18th May, though the 
amended charge should be dated 19th June. 





IN THE COURT OF THE JUDICIAL 
COMMISSIONER UPPER BURMA. 


CIVIL SECOND APPEAL No. I51 oF IgI4. 


NGA TUN LU _.... Xs hg oe APPELLANT. 
VS. 


NGA SHWE CHIN sais -— a RESPONDENT. 


For Appellant—Mr. S. Mukerjee. 
For Respondent—Mr. D. Dutt. 


Before H. E. McColl, Esq,. I. C. S. 
Dated, 8th September, 1914. 


Mortgage for Rs. 105 unregistered but known to subsequent purchaser.—No seed of 
proving the mortgage—Lvidence Act s. 58—Subsequent purchaser could however redeem 
the mortgage and take over the lands. 


When the purchaser of certain lands admitted previous knowledge of a mortgage 
of part of the lands in possession of the mortgagee, 

Held it was unnecessary to prove the mortgage in a suit for possession by the 
purchaser jen the mortgagee and the fact that the mortgage deed for Rs. 105 was. 
unregistered was immaterial. 


An admission made bya party when examined asa witness comes within the 


purview of S. 58 of the Evidence Act. 
Held further that the purchase being subject to the morgage the purchaser can- 
not recover the land without paying the mortgagee money Rs, 105. 


JUDGMENT. 


The Plaintiff—Appellant alleged that he had purchased a hold- 
ing from Maung Shwe So for Rs. 600 by a registered deed of sale 
and that the Defendant—Respondent had wrongfully entered into 
two plots and he sued for possession of these two plots. 

There is really no dispute as to the facts. The whole holding 
originaliy belonged to Maung Shwe So and some years ago he 
mortgaged it to the Defendant—Respondent’s brother-in-law Maung 
Tha Gyaw for Rs. 205. Then he purchased some cattle from the 
Defendant—Respondent for Rs. 105 on credit and agreed to create 
a second mortgage on the land in his favour for this amount. A 
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document was executed on stamped paper but it was not registered. 
On account of this agreement Maung Tha Gyaw gave the 
Defendant—Respondent possession of the two plots in suit though 
he was under no obligation to do so. Then Maung Shwo So re- 
deemed the remaining plots from Maung Tha Gyaw apparently for 
Rs. 205. Finally Maung Shwe So executed a registered deed of 
sale of the whole land in favour of the Plaintiff—Appellant and 
then as the Defendant—Respondent began to cultivate the two 
plots already in his possession the Plaintiff—Appellant sued him. 

The Township Judge held that as the mortgage bond executed 
in favour of the Defendant—Respondent had not been registered 
this 2nd mortgage could not be proved and therefore the Plaintiff— 
Appellant was entitled to a decree. 

Part of the Defendant—Respondent’s case was that a condi- 
tion of the 2nd mortgage was that if Maung Shwe So did not 
redeem the land by 1269 it should become the property of the 1st 
and 2nd mortgagees. When the Plaintiff—Appellant was examined 
as a witness he admitted the mortgage and this agreement, 
but alleged that prior to purchasing the land he had en- 
quired from Maung Shwe So whether there was encum- 
brance on the land and was told that there wasnone. The 
learned Additional Judge of the Lower Appellate Court accordingly 
held that as the Plaintiff—Appellant had admitted the and 
mortgage and the agreement then made, it was unnecessary to vrove 
them and the fact that the mortgage—deed was unregistered was 


immaterial, and the as Maung Shwe So had not redeemed the two. 


plots in suit by 1269 they had become the property of the Defen- 
dant—Respondent and that Maung Shwe So therefore had no 
interest in them at the time he executed the deed of sale which he 
could transfer to the Plaintiff—Appellant. He therefore reversed the 
first Court’s decree and dismissed the suit. 

It isnow urged that as the Plaintiff—Appellant ’s admission 
was not made in the pleadings but in his deposition as a witness 
the Court could not dispense with proof of the 2nd mortgage in the 
Defendant—Respondent’s favour, that the position of the burden 
of proof is fixed by the pleadings and cannot be altered, and that 
as owing to the non-registration of his document the Defendant— 
Respondent was debarred from putting it in evidence he was unable 
to prove anything and the Plaintiff—Appellant should have 
succeeded. 

This argument is ingenious but it cannot be sustained. Courts 
have to try questions on which the parties disagree, not those on 
which they agree. There is no authority for the contention that 
the words “‘at the hearing” in § 58 Evidence Act refer only to 
the rst hearing at which issues are framed. For instance A sued 
B for compensation for breach of contract and B denied the breach 
but also alleged certain facts in mitigation of damages in case the 
breach were held proved. The burden of proof would be on A but 
the burden of proving the special facts would be on B. If then on 
cross-examination as a witness A admitted these facts it would 
obviously be waste of time to require B to prove them. It not 
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unfrequently happens especially when one party at the first hearing 
has merely put the other party to the proof of a certain fact, that 
after certain amount of evidence of that fact has been given, the 
first party or his advocate admits it in order to save time and 
expense. I have no doubt that an admission made by a party when 
eXamined as a witness comes within the purview of § 58 Evidence 
Act, and is not merely a piece of evidence carrying special weight 
as coming from the enemy’s camp, and I do not think this decision 
is really in conflict with the decision in Sadhu vs. Nga Li Gyi and 
another (1), ° 

I am of opinion therefore that there was no necessity to prove 
the 2nd mortgage and as the plaintiff—Appellant was aware of it 
at the time he purchased the land, the purchase is subject to that 
mortgage. He stated that he questioned Maung Shwe So prior to 
the purchase and was told that there was no encumbrance on the 
land but it was not only Maung Shwe So whom he should have 
questioned, he should also have enquired of the Defendant— 
Respondent who is and was in possession. 

The Plaintiff—Appellant therefore cannot recover the land with- 
out paying the mortgage money Rs. 105. On the other hand the 
contention that owing to Maung Shwe So’s failure to redeem, the 
land has become the Defendant—Respondent’s property cannot 
be sustained. It was explained in Vga Kyaw and 3 others vs. 
Nea Zu Nut (2) that such an agreement could not execute itself, 
and that a further transaction was necessary to give it effect. 

The Plaintiff—Appellant therefore has a right to redeem the 
land. The decree of the Court below is accordingly set aside and 
the Plaintiff—Appellant will be given a decree for redemption for 
Rs. 105, 6 months being allowed. There will be no order as to 
costs in any of the three courts as both sides have contended for 
too much. 


IN THE COURT OF THE JUDICIAL COMMIS- 
SIONER, UPPER BURMA. 


CRIMINAL REVISION NO. 775 OF 1913. 


MAHOMED JAMAL ... iss ... PETITIONER. 
vs. 
K. E. a on os .-- RESPONDENT. 


Mr. J. N. Basu for Applicant. 
Before Sir George Shaw, C.S.L, I.C.S. 
Dated the 22nd May rgrq. 


Wild Birds Protection Act—Act VIII of r912—Section 3—Rules framed under the 


Act of 1887 not superseded by new rules under Act VIII of 1912—Old rules to be interpreted 


by sections of the later Act.—Burdex of proof. 


(1) I1 U. B. R. 1907—09 Ev. p. 1. 
(2) II U. B. R. 1907—09 Mortgage p. 1 
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Though Rules framed under the Wild Birds Protection Act of 1887 remain in 
force until superseded they are to be interpreted by the Sections of the later 
Act VII1 of r912. The burden of proving that the egrets whose feathers were alleged 
to have been imported into Monywa Municipality were captured or killed during the 
close season lies on the prosecution and it is illegal to lay it on the accused. 


ORDER. 

Applicant has been convicted under section 3 of the Wild 
Birds Protection Act, 1912, and sentenced to pay a fine of Rs. 50 
or to suffer rigorous imprisonment for one month in default, on a 
change of having imported into Monywa Municipality 50 ticals of 
egrets’ feathers during July 1913, that is, during the breeding sea- 
son according to the rules then in force, namely, those contained 
in General Department Notification No. 105, dated the 30th May 
Igo!. 

These rules were framed under the Wild Birds Protection 
Act, 1887, but at the date of the institution of this case were still 
in force not having yet been superseded by Rules under Act VIII 
of 1912. 

Rule 2 of these Rules declares that the breeding season of 
egrets shall be held to extend from the 15th of April tothe 31st 
of October, and Rule 3 prohibits possession or sale within the 
limits of a Municipality of any egret recently killed or taken, or 
the importation into a Municipality of the plumage of an egret 
during its breeding season. But this rule must be interpreted by 
the provisions of section 3 of Act VII! of t912. As it stands, it 
goes beyond that section which makes it unlawful to capture an 
egret during the close time or to kill during the close time an egret 
which has not been captured before the commencement of such 
close time, or to sell or buy or offer to sell or buy or to possess any 
such bird which has not been captured or killed before the com- 
mencement of such close time or the flesh thereof or if any plumage 
has been taken from any such bird captured or killed during such 
close time, to sell or buy or to offer to sell or buy or to possess such 
plumage. The applicant therefore could only be convicted if the 
egrets which supplied the plumage in question were captured or 
killed during the close season as laid down in that section. 

The District Magistrate held on the ground that the applicant 
was found in possession of egret’s feathers two months after the 
beginning of the close season, that the burden of proving that they 
were not killed during the breeding season was upon him. 

It is contended on applicant’s behalf that this was illegal. 
The District Magistrate has not instructed the Government Prose- 
cutor to support the conviction as he might very well have done. 
The Act is a new one and the point is important. 

On consideration, I am of opinion that section 3 of Act VIII 
of 1912 is not framed in such a way as to lay the burden of proof 
upon the accused in cases under section 3. It would have been easy 
to frame the definitions of offences with reference to section 105 of 
the i:vidence Act. As the section stands, it does not do this, and 
I think it must be taken that the burden of proof is on the prose- 
cution. 
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Now in the present case, there was no evidence against the 
accused except the opinion of a Forest Ranger that many of the 
feathers in question are this year’s feathers, that these feathers 
come on at the breeding season and fall in Tawthalin or Thading- 
yut, and that from the appearance of the feathers in question, they 
would seem to have been taken from birds that had been shot, and 
the improbability of any one taking feathers obtained, as applicant 
says, he obtained those in question in Rangoon to Monywa for sale. 

The Deputy Conservator of Forests, and the 2nd of the two 
witnesses already referred to were unable to give any sort of 
opinion as to the age of feathers. This neutralises to a great 
extent the opinion of the Forest Ranger who 1s not shown to be an 
expert. 

The applicant proved that his brother in Rangoon had pur- 
chased egrets’ feathers to the extent of about four times the quantity 
of those in question at Government auctions on the 30th November 
1912 and 7th December 1911 and he said that the feathers in ques- 
tion were some of those. 

It follows from the foregoing that the case against the appli- 
cant really rests on the improbability bef:re mentioned and I do 
not think that a conviction can safely) be based on such a ground. 
It might have been an extremely foolish thing to do to bring egrets’ 
feathers to Monywa for sale, and at the same time applicant might 
have done this. The conviction therefore, in my opinion, cannot 
be sustained. 

I set aside the conviction and sentence an! direct that the fine 
be refunded, and that the order confiscating the egret’s fcathers be 
set aside and the feathers returned to the applicant. 


IN THE COURT OF THE JUDICIAL 
COMMISSIONER, UPPER BURMA. 
CiviL MIsCELLANEOUS CASE No. 38 oF I9g13. 
DOST MAHOMED _... bs we» APPLICANT. 
vs. 
C. T. P. A. S. SUBRAMANIAN CHETTY. RESPONDENT. 


For Applicant—Mr. L. K. Mitter. 
For Respondent— Mr. A. C. Mukerje. 


Before H. E. McColl, Esgq., I.c.s. 
Dated, r4th August 1914. 


Money paid for a specific pur pose—not avasiable for other creditors under Section 73, 
Civil Procedure Code—Money paid under Order 38, Rule 2, on arrest before jud gment— 
not available for other decree holders for rateable distribution. 

36 Bom. 150 followed. 
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Where certain money was deposited in Court under Order 38, Rule 2 0n the 
arrest of the defendant before judgment. 

Held that a lien was created on it in favour of the plaintiff from the time it was 
depo:ited and that any other creditors cannot claim rateable distribution of the same 
as it was money paid for a specific purpose. 


Facts.—The respondent Chetty sued one Abdul Rahman 
Khan for Rs. 151 and at the same time obtained an order of 
arrest before judgment. Abdul Rahman Khan was released on 
his depositing Rs. 199. Judgment was later on confessed and a 
decree was passed against him. In the meanwhile Dost Mahomed 
applied for execution of a decree against Abdul Rahman Khan and 
asked for payment of Rs. 199 deposited by him in Court. The 
Township Judge ordered rateable distribution. Against this order 
the Chetty applied in revision. The Addition Judge of the Judicial 
Commissioner’s Court held that section 73 of the Code of 1908 was 
not the same as section 295 of the Code of 1908 and that ‘ assets 
held by the Court’ meant money deposited in Court within the 
meaning of section 73 of the Civil Procedure Code, and that as 
Dost Mahomed did not apply for execution before its receipt he 
was not entitled to a rateable distribution. ‘The Additional Judge 
therefore set aside the order of the Township Judge and gave a 
decree as aforesaid to the Chetty. Against this order Dost 
Mahomed applied for a review. 


JUDGMENT. 


This is an application for a review of my judgment in Civil 
Revision No. 39 of 1912. Certain money had been deposited under 
Order XXXVIII Rule 2 on the arrest of Abdul Rahman Khan at 
the instance of the Respondent who had brought a suit against 
him. Later the applicant filed another suit against the same per- 
son and obtained a decree against him and at once applied for 
execution. The Respondent also obtained a decree and the Town- 
ship Judge ordered a rateable distribution. 

I held that section 73 Civil Procedure Code did not apply as 
there were not two applications for execution before the Court as 
the Respondent had not applied for execution and had in fact not 
obtained his decree at the time the applicant applied for execution 
and that even in the case of attachment before judgment though 
it is not necessary for the plaintiff when he has obtained a decree 
to apply for attachment it is necessary for him to apply for execu- 
tion. 

In my previous judgment I did not go into that point because 
it waS unnecessary as the applicant plainly could not rely on sec- 
tion 73 Civil Procedure Code as he had not applied for execution 
before the receipt of the money by the Court. 

The second ground on which review is sought is that I failed 
to realise that though deposited in Court the money was the 
debtor’s property and was liable to attachment. In my opinion 
all that the applicant was entitled to attach was the debtor’s 
interest in the money and my view is that as soon as the money 
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was deposited in Court a lien was created on it in favour of the 
Respondent. It has been urged that as soon as the Respondent’s 
suit ended in a decree, the debtor could have withdrawn the money 
if it had not been for the applicant’s application, but I think it is 
quite clear that he could not have done so. The money was paid 
into Court for a specific purpose and the words ‘ sufficiently to 
satisfy the claim’ show that the money was meant to satisfy the 
claim if decreed. In Soradji Cooverjee vs. Kala Raghumall and 
another (t' relied upon by the learned advocate for the Respondent 
it was held that money paid into Court in satisfaction of a decree 
had the effect of releasing the property attache] by the decree- 
holder and that such money was not available for the satisfaction 
of the decrees of other judgment-creditors. 

If instead of paying the money into Court the debtor had paid 
it to the Respondent out of Court, and seeing that he made no 
defence but confessed judgment he might well have done so if he 
had trusted the Respondent to withdraw the suit. The applicant 
could certainly not have had any right to any portion of it and I 
cannot see that the payment of the money into Court with the 
intention that it should be paid to the Respondent in satisfaction 
of his claim could make any difference. 

In view of the ruling cited above, my decision that the money 
was assets held by the Court within the meaning of section 73 
Civil Procedure Code was wrong but Iam of opinion that the 
applicant would not have been entitled to any portion of the money 
even if he had obtained his decree and applied for execution before 
it was paid into Court. 

The application is dismissed with costs. 





(1) 36 Bom. 156. 
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IN THE CHIEF COURT OF LOWER BURMA. 


CiviL REFERENCE NO. 7 OF I9Q14. 





MAUNG SHWE PO and another—DEFENDANTS—APPELLANTS. 


vs. 
MAUNG BEIN and another—PLAINTIFFS—RESPONDENTS. 


For Appellants—Mr. R. N. Burjorjee. 
. For Respondents—Mr. Ginwalla. 


PRESENT :—Sir Charles Fox; Kt., Chief Judge, Mr. Justice 
Twomey and Mr. Justice Hartnoll. 
Dated 7th December 1914. 


Burmese Buddhist Law—Widower’s power of disposing his property—Autatha 
son's right—Purchaser, rights and liabi&sties of. 

Where a Burmese Buddhist and his wife Pons acquire certain property and 

the wife dies leaving a son of the marriage and the husband marries again without 
partitioning the property with that son, the son is entitled only toa fourth share of 
the property as an auratha son and the father can dispose absolutely of the three- 
fourths of the property and a purchaser of the whole property takes the property sub- 
ject to the auvatha son's fourth share, unless the son’s right to claim is barred by 
limitation. 
_ Maung Sak Kaung v. Maung Po Nyein, 1 L. B. R. 23; Maung Sa Sov. Mi Han 
U. B. R. (1892-96) II, 171; Maung Hmu v. Po Thin, 1 L. B. R. 50; Ma On v. Shwe, 
0, 8. J. L. B, 378; Mi Saw Myin v. Mi Shwe Thin, 15 Ind, Cas. 919; U. B. R, (1912) 
I, 125, referred to. 


FACTS appear fully from the following Order of Reference 
made by Robinson, J. | 


ORDER OF REFERENCE. 


Plaintiffs sued Maung Shwe Po, alleging that, by a registered 
deed of sale dated the roth April.1g08, he had sold them his land 
containing then 48°98 acres and now 54°81 acres and that he had 
now begun ploughing a part of theland. They asked for a perpetual 
injunction. Defendant replied that the land had belonged to him 
and his wife jointly. She died ten years agoleaving one son. The 
land was mortgaged in 1905 to a Chetty. In 1908 the Chetty was 
returning to India and wanted his money, so he got plaintiffs to 
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pay the principal for him, he giving them a mortgage by condi- 
tional sale in return. On oth April 1908 he executed the docu- 
ment put forward, having been led to believe it was in accordance 
with their agreement. He and his son remained in possession 
paying plaintiffs their interest. He also pleaded that his son was 
interested to the extent of a half share and should be made a party. 

Then plaintiff filed an amended plaint, adding the son San E. 
as defendant and changing his prayer to one for possession and 
partition if defendant No. 2 be found to be entitled to any share. 

Written statements were put in; defendant No. 1 pleaded as 
before but added that the land was worth Rs. 5,000 that he had 
paid plaintiff all the interest and some principal, in all Rs. 3,105, 
that defendant No. 2 was interested ina half share and that the 
amended plaint should be rejected as setting up a claim of a subs- 
tantially different character. 

Defendant No. 2 pleaded that his father could alienate only 
one half. 

I should have pointed out that the amended plaint was filed in 
consequence of an order, dated the 23rd September rg11, in which 
the Sub-Divisional Judge held that he could not grant a perpetual 
injunction, but that instead of dismissing the suit straight off it 
would be better to direct plaintiff to amend and sue for possession. 

On the amended pleadings a large number of issues were 
drawn. The first Court held by an order, dated the 24th Novem- 
ber 1911, that the suit should not be dismissed on the ground that 
the amendment made it one of a substantially different character. 
On the merits he found the deed of the 19th April 1908 had been 
executed owing to misrepresentation by plaintiff and that plaintiff 
was really a mortgagee. He found Rs. 875 was still due and gave 
plaintiff a decree for that amount and that if it was paid by the 
12th May 1902, plaintiff should reconvey the land to defendants, 
failing which defendant should be barred from redeeming. 

The learned Divisional Judge held that the evidence did not 
establish misrepresentation, that it was more probable that defend- 
ant knew what he was executing but thought, as plaintiff did, that 
nevertheless he could redeem, that they could not go behind the 
deed and show it was meant to be a mortgage and nota sale and 
that the sale was good to the extent of three-quarters. 

The points that I have to decide are :— 

(1) whether amendment should have been allowed ? 

(2) was there misrepresentation ? 

(3) if not, was the sale good to the extent of half or three- 
quarters of the land? 

Under our present Code of Civil Procedure amendment is a 
matter of discretion and though asa general position it may be 
said that if the amendment results in changing the claim to one of 
a substantially different character, the Court would wisely exercise 
its discretion by not allowing it, Ido not think it should ever be 
regarded as a hard and fast rule. It is true that in the present 
suit there is such a change, but it was carefully considered and the 
amendment was made under the orders of the Court. It was again 
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considered and an Appellate Court does not lightly interfere with a 
discretion carefully exercised where no injury has resulted. There 
has been no injury in the present case, and the result has been to 
bring the parties to issue on the real points of dispute and has per- 
mitted a final disposal of their differences. I see no reason for in- 
terfering now. 

As to misrepresentation, it is to be noted that in the amended 
plaint the principal due to the Chetty is said to be Rs. 1,400, and 
Shwe Po says also in his evidence that plaintiff paid Rs. 2,000 but 
why he paid in excess does not appear. seeing he was to pay 
only the principal due. Kyauk Pa, plaintiff No. 2, paid the 
Chetty Rs. 2,000, and got back the mortgage. This was fifteen 
days before the deed of sale was executed. Shwe Po says he 
was asked to sign the deed outside the Sub-Registrar’s Office. 
He asked Kyauk Pa if it was written in accordance with the 
original promise and if he would accept two and a half per 
cent. interest. Hesays he did not know that U Bein’s (Plain- 
tity No. 1) name was entered nor that there was no mention of 
interest until he was sued. He says he worked the land in 
1270 and 1271 and paid Rs. 540 as interest for each year. In 
cross-examination he says Kyauk Pa only paid the Chet 
Rs. 2,000, i.,e. Rs. 1,400 principal and Rs. 600 interest, on condi- 
tion he got the deed which was to provide that if he could not 
repay, the land was to become Kyauk Pa’s. Further that no time 
for payment was fixed and that so long as he paid the interest, the 
right to redeem remained. Hedenies that he read the deed or 
that he had it read to him by any one. He admits that ‘ pyesas’ 
were issued in Kyauk Pa’s name, but he kept quiet. He took no 
receipts for payments he made as he trusted Kyauk Pa. 

The onus of proving misrepresentation lies heavily on defend- 
ant. I cannot overlook the very doubtful character of his evidence. 
He distinctly stated that the agreement between him and Kyauk 
Pa was that the latter was to pay the principal and defendant him- 
self the interest. This he changes in his evidence. This may be, 
of course, due to his instructions having been mistaken, but if 
Kyauk Pa was to pay off the mortgage and merely take the Chetty’s 
place, there was no question of a sale. Yet it is clear from defend- 
ant’s own evidence that Kyauk Pa demanded a sale. He says in 
describing the conversation that Kyauk Pa, in answer to the sug- 
gestion that he should step into the Chetty’s shoes, said ‘‘no, by a 
sale I mean a mortgage and sale, by which I mean that I could 
redeem my land at any time on payment of the principal and 
interest.” The evidence is agreed that Kyauk Pa at once demand- 
ed a sale outright, but he forthwith gave way and agreed to defend- 
ant having aright to re-purchase. I am satisfied that it was 
intended that the document should evidence a sale, though it is 
quite possible that defendant asked to be allowed to buy his land 
back and this may have been granted. This, however, isa different 
thing to proving that the document was deliberately drawn up asa 
sale, when the agreement was that it was to effect a mortgage by 
conditional sale. It would, in accordance with the custom and 
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practice, be drawn up as anout and out sale. Defendant can 
read and might have read it, had he chosen and if he did not, he 
took the risk. Iam not satisfied that there was any misrepresen- 
tation and I agree with the learned Divisional Judge that it is quite 
likely that they may have thought a right of re-purchase still 
remained. This being so, it is not open to defendant to go behind 
the deed and prove it was intended to be something other than it 
was. This is admitted. 

There remains the question whether the sale is good in respect 
of half or three-quarters of the land; it does not seem to have been 
questioned by either party that it cannot be good so far as San E’s 
share of one-fourth is concerned. He was the only son of Shwe 
Po’s first marriage. It is not suggested that he agreed to the sale 
or that he knew anything about it, though it may be questioned 
whether he did not. 

The learned Divisional Judge has merely referred to certain 
authorities quoted in a written argument filed before him and holds 
it is good to the extent of three-quarters. The property was the 
joint property of Shwe Po and his wife, Ma Tok. She died leaving 
one son San E. Since the ruling in Ma On v. Shwe O. (1) it ap- 
pears to have always been held in Lower Burma that on the death = 
of one party to a marriage, the survivor has an absolute power of 
disposal over half the joint property and has a life-interest only in 
the other half, with a power of selling it to meet the necessities of 
the family subject to the eldest child’s right to claim a quarter 
share. [See Ma Nyo v. Ma Yauk (2) and Ma Pe vy. Ma Thein Yin 
(3)-] 

In Upper Burma, however, a different rule is held to be the 
law. It is there held that on the death of the husband his widow 
succeeds to the estate, with the exception of certain specified pro- 
perty and one-fourth of the estate which go to the eldest son and of 
certain specified property which goes to the eldest daughter, that 
with the exception of this portion the widow 1s at liberty to spend 
the whole of the estate if she chooses to, and not merely for neces- 
sities. Further, that the texts of the Dhammathats, on which the 
doctrine that the widow can only spend the estate for necessities is 
based, refer to the spending of the specified property set apart for 
the eldest daughter and not to the spending of the bulk of the estate. 
Mi Saw Myin v. Mi Shwe Thin (4). In the case it is pointed out 
that in Ma On y. Ko Shwe O (1) the opinion of Mr. Jardine in Vga 
Shwe Yov. Mi San Byu (5) was followed, but the special court over- 
Jooked the fact that Mr. Jardine has resiled to a great extent from 
that opinion in Maung Po Lat v, Mi Po Le (6). 

The authorities are quoted in Maung Tha Gywe’s Treatise on 
Buddhist Law Volume II, pages 36 onwards and I need not cite 


a S. J. L. B. 378. 

2) 4 L. BL. R. 256. 

(3) 4 L. B. R. 287 ; 14 Bur. L. R. 280. 

(4) 15 Ind. Casg1g; U. B.R. (1912) 1125. 
(5) S. L. B. 108. 
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them all here. The question is one of great importance. The 
rulingsin Ma On v. Ko Shwe O (1) and Nga Shwe Yov. Mi San Byn (5) 
have always been followed without question since they were issued, 
except for the remarks in Maung Po Latv. Mt Po Le (6) which 
have not so far as I can find been noticed. I, therefore, refer for 
a decision of a Bench the following questions :— 

In respect of property jointly owned by a Burmese Buddhist 
husband and wife on the death of the husband, has the widow an 
absolute disposing power over her half share of the property only or 
over three-fourths of the whole property, (@) where there is only 
one child of the marriage living, and (4) where there are several 
children ? 

The former question only really arisesin this case, but it will 
be necessary to consider the whole question in order to arrive ata 
decision. I refer the latter branch also, subject to the decision of 
the Bench as to whether it can be referred. 


JUDGMENT. 

TwoMEY, J :—The question referred by Mr. Justice Robinson 
in this case is as follows :— 

‘‘In respect of property jointly owned by a Burmese Buddhist 
husband and wife on the death of the husband, has the widow an 
absolute disposing power over her half share of the property only 
or over three-fourths of the whole property, («) where there is only 
one child of the marriage living, and (5) where there are several 
children ?” 

The land in suit was acquired by the 1st defendant, Shwe Po, 
and his wife, Ma Tok as their joint property. They had issue, one 
son, the second defendant, San E. Ma Tok died about ro years 
before the suit was filed. 

Subsequently, Shwe Po married a second wife, Ma Nyein U. 
There was no partition of the property with the son, San E. After 
the second marriage, Shwe Po sold the land without the consent 
of San E. 

It is clear that the question referred by the learned Judge does 
not arise, as this is not a case of a widow’s estate at all. By con- 
sent, the reference has been amended as follows :— 

A, a Burmese Buddhist, and his wife, B, jointly acquire cer- 
tain property. There is an issue of a marriage, one son, C. 2 dies. 
A marries again without partitioning the property with his son C. 
To what extent can 4 dispose absolutely of the property ? 

It is clear that as regards one half of the property at least, the 
widower has an absolute right of disposal. This is admittedly 
settled law both in Upper and Lower Burma. 

The son could certainly have claimed a one-fourth share on 
his father’s second marriage. [See authorities cited in Maung Sesh 
Kaung v. Maung Po Nycin (7).] He could apparently claim this 
share at any time within twelve years of the marriage (Article 123, 
Schedule I, of the Limitation Act) and this period had not expired 


(7) 1 L. B. R. 23; 6 Bar. L, R. 2o1. 
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at the time of the sale. From the time of the marriage he had an 
immediate right to get one-fourth of the undivided family property, 
and it seems reasonable to hold that the purchaser having bought 
the land within twelve years of the marriage took it subject to this 
right. The purchaser presumably knew or could easily have 
ascertained the fact that Shwe Po had a son by a former marriage 
who had not got yet his quarter share. Moreover the respondent 
did not appear against the Divisional Court’s decree, which in 
effect disallowed the sale as regards the son’s quarter share. 

The only question is whether it should be disallowed also as 
regards another quarter, z.¢., the residue after deducting the son’s 
quarter and the half share over which the father admittedly had 
full disposing power. 

It has been held in Upper Burma [see Maung Sa Sov. Mz Han (8) 
that when an only son who is also an only child has taken his one- 
fourth share as auratha, the widow has absolute disposing power 
over the remaining three-fourths of the estate. This is in confor- 
mity with the view taken in the Lower Burma case Maung Hmu 
v. Maung Po Thin (g), where it was held that the eldest son after 
taking his one-fourth share has no right to a further partition nor 
any right in the remainder of the estate (except a right of pre- 
emption in case of sale by other co-heirs.) 

Does it make any difference that the son had not exercised his 
right before the land was sold? Is he nevertheless to be limited 
to the one-fourth share which he could have got by claiming parti- 
tion before the sale? It is true that it was family property when 
the father sold it, but the whole title was in him subject only to 
auratha’s right. By not making an immediate claim to the one- 
fourth share the son might get a larger share (by partition with his 
step-mother and step-brothers, if any) when the estate fell in on his 
father’s death. But in that case he would take the ordinary risk 
of an expectant heir and could only share in whatever residue hap- 
pened to be left on his father’s death. 

Arguments have been addressed to us as to the application of 
of the rule laid down by the Special Court in Ma On v. Ko Shwe O 
(1), that as regards one of the joint property of herself and her 
deceased husband a widow has only a life-interest with a power of 
sale in case of necessity. It is faintly contended that the same 
rule should be applied by analogy to the case of a widower with an 
only son. 

The sale in the present case is admittedly voidable as regards 
one-fourth, because it was sold burdened with the auratha’s right. 
It is also voidable as regards any remaining part of the three- 
fourths on the ground that the sale was not a sale for necessity. 
It is clearly not voidable as regards half out of three-fourths, for 
that half was admittedly the father’s own to deal with as he 
pleased. As regards the remaining one-fourth, whatever might be 
the case if there were more than one child of Maung Shwe Po’s 





8) U. B. R. (1892-96) II, 171. 
() 1L. B. R50. 
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first marriage there is, so far as I can find, no authority for holding 
that a father with a single son is under any such restriction. 
Assuming that the rule laid down in Ma On v. Shwe O (1) is well 
founded, I can see no reason for applying it in such a case as this. 
The only son is safeguarded as regards one-fourth of the estate and 
that is all that he could get in his father’s life-time. He can only 
so claim it within the period of limitation. There are no younger 
children whose interests have to be considered. If the rule laid 
down in Ma On v. Shwe O (1) has any reason to support it, it is 
only that this protection is desirable in the interests of the younger 
children who cannot claim partition till both parents are dead. 
But it would be unreasonable to extend it to the case of an only 
son who deliberately refrains from claiming his due share in his 
father’s life-time and takes his chance of obtaining a larger frac- 
tional share in the residue after his father’s death. 

The correctness of the rule laid down in Ma On v. Shwe O (1) 
has been seriously disputed in the arguments of Counsel, and it 
has been brought to our notice that the Dhammathats on which 
the rule is based have lately been interpreted by the Judicial Com- 
missioner, Upper Burma, in a different sense. But holding that 
the rule in question has no application to the present reference, I 
think that we are not in a position now to deal with the conflict of 
authority or to re-consider the judgment of the Special Court. 

I would answer the (amended) reference by saying that the 
widower 4 in the circumstances stated can dispose absolutely of 
three-fourths of the property. 

Fox, C. J:—I agree in Mr. Justice Twomey’s answer to the 
amended question consented to by the Advocates. 

I have nothing further, to add. 

Ten gold mohurs allowed as Advocate’s fee in the reference. 

These costs will follow the result of the case. 

HARTNOLL, J :—The reference as made by Mr. Justice Robin- 
son does not fit the facts of the present case and is in addition un- 
necessarily wide. It has, therefore, been amended as set out by 
Mr. Justice Twomey, whose judgment I have had the privilege of 
reading. 

At the hearing of the reference the main argument raised was 
that the decision in the case of Ma On v. Shwe O (") was erroneous 
‘ and that the decision in the case of Mi Saw Myin v. Mi Shwe 
Thin (4) should be followed. My learned colleague, Mr, Justice 
Twomey, considers that in this reference the case of Ma On vy. 
Shwe O (*) is not in point in that in the present case no younger 
children were left. When the first wife, Ma Tok died, only one son, 
San E was left. I agree with this view. The case of Maung 
Seth Kaung v. Maung Po Nyein (7) decided that on the death of 
the mother, if the father marries again the eldest son can claim a 
fourth share of the general joint estate of the parents, and with 
this decision I agree. In the present case, therefore, when Maung 
Shwe Po married again, San E had the right to claim a fourth 
share in the joint property of his parents. He was not in the posi- 
tion of a younger child who cannot claim a share in the inheritance 
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L. B. until the death of both parents. He had the right to claim this 
ne one-fourth share during the period allowed by the Law of Limita- 
Shwe Po tion and if during such a period the respondents purchased the land 
and another. from Maung Shwe Po, they would take it subject to San E’s right 
tian pica (8° claim his share. No issue has been fixed and decided as to 
and afother, Whether the respondents purchased during such period, though it 
seems propable that they did; but assuming that the purchase took 
place after such period of limitation, what is the position? As 
Maung San E had allowed the period of limitation to pass, he 
could not claim his one-fourth share and so it became irrecovorable 
and lapsed in his father’s estate. He could claim nothing further 
until his father died and then he would claim not as an heir entitled 
to inherit a portion of the estate consequent on his mother’s death, 
but as an heir to his father’s estate. In this case, claiming as an 
heir of his mother in his father’s life-time, there is no provision of 
Buddhist Law to apply, such as was found to exist in the case of 
Ma On vy. Shwe O i in favour of younger children and so nothing 

to prevent his father disposing of his lapsed share zn oto. 

The Divisional Judge has held the sale to be good to the extent 
of three-quarters and in any case in the view I take it was good to 
such an extent. 

I would answer the reference as amended by my learned col- 
league, Mr. Justice Twomey, by saying :— 

‘In any view of the circumstances the sale was good as regards 
three-quarters of the land; if the period of limitation had lapsed 
during which San E could claim his share, the sale would be good 
as regards the whole of the land.” 

The last part of the answer is not necessary, as respondents 
have not appealed against the dismissal of their claim to one-fourth 
of the land. 


eo 


IN THE CHIEF COURT OF LOWER BURMA. 


Civi, First APPEAL No. 120 OF IQI4. 
MA ARRAY ae set ss ... APPELLANT. 
vs. 
MAUNG E PO ... ve uae ... RESPONDENT. 


BEFORE :—Sir Charles Fox, Kt., Chief Judge, Mr. Justice 
Hartnoll and Mr. Justice Robinson. 


Dated 11th January 1915. 


Divorce Act (1V of 1869), ss. 22, 31—Divorce, petition for by wife—Adultery and 
desertion— Delay in petitioning, when cured—Desertion and delay, meaning of, 

A wife, who was made to believe by her husband that he would be coming back 

- to her, but who afterwards discovered that he had taken another woman and had in 

fact abandoned her, is entitled toa divorce though she delayed in presenting her 
petition for divorce, specially when she believed that she had to wait for three years 
before filing the petition instead of two years from the date of abandonment, _ 

Desertion under the Divorce Act implies an abanlonment against the wish of 
the person charging it, but it is not a universal rule that the abandonment must be 
against the expressed wish of that person. 
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Ma Yin Zav. Nash, 15 Ind, Cas. 353; 6 L. B. R. 53; 5 Bur. L. T. 85, referred 


Delay intended by section 31 of the Divorce Act must be understood to be culp- 
able delay somewhat in the nature of connivance, condonation acquiescence. 


Newman v. Newman, (1870) 2 P.& D.57;39 L. {6 Mat. 36; 22 L. T. 552; 18 
W.R 58,4: Pellewv, Pellew and Birkelay, (1859) tSw & Tr. 553: 29 L. J. Mat. 44; 
2L. T.89: Tollemache v. Tollemache (1859) 1 Sw, & Te. 557; 30 L. J. Mat. 112, 2 
L. T. 87, referred to and followed. 

Mr. Gregory, for the Appellant. 


JUDGMENT. 


Fox, C. J.—The parties are Christian kavens. They were 
married in May rg10, and they lived together in the petitioner’s 
father’s house for about three months after the marriage. The 
petitioner became pregnant, and subsequently a child was born to 
her. The respondent was in the Police and was stationed at 
Mogok. He took leave and was married to the petitioner while on 
leave. According to both the petitioner and her father she and the 
respondent lived happily together whilst living in the father’s house. 
On the last day she saw him, the respondent told her he was going 
to Hmawbi to see his parents. He went away and never came 
back to her; a day or two afterwards she heard that he had gone to 
Henzada, and from there he had gone back to Mogok with a woman. 
About a month after he left, he wrote the petitioner a letter from 
Mogok saying that he was well, but not asking her to come to him. 
She replied saying merely that she was well. She did not ask him 
to provide a home for her at Mogok, and she did not go there. It 
is proved that the respondent has been living with the woman he 
took from Henzada, and that she has three children by him. The 
respondent has not contributed anything towards the petitioner’s 
support since he left her. She took service as a child’s nurse to 
earn her livelihood . 

She presented her petition for divorce nearly four years after 
his parting from her. The grounds on which she asked for a divorce 
were a ultery coupled with desertion without reasonable excuse for 
apwards of two years. 

Adultery by the respondent has now been adequately proved. 
The Divisional Judge refused a decree for divorce, holding that 
desertion within the meaning of the Indian Divorce Act had not 
been proved and that the petitioner had been guilty of unreasonable 
delay in presenting her petition. 

‘‘ Desertion ”, under the Act, implies an abandonment against 
the wish of the person charging it, but as pointed out in Ma Vin 
Zav. Nash (*), itis not a universal rule that the abandonment 
must be against the expressed wish of that person. =n the present 
case the respondent left the petitioner telling her an untruth about 
where he was going and not leading her to suspect in any way that 
he was going to abandon her. She must have been under the 
impression that he was coming back to her. She had no opportu- 
nity then of expressing any wish against his abandoning her. 





(x) 15 Ind. Cas. 343; 6 L. B. R. 53; 5 Bur. L. T. 85. 
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Shortly afterwards she heard that instead of taking her to where he 
had to live, he had taken another woman to live with him there. 
This abandonment of her must have been against her wish. No 
woman who had been so recently married to a man and who 
thought they were living happily together could have felt other than 
resentment at such conduct. 

She was in no way bound to ask him to provide a home for her 
in which to live together again after such treatment. Section 22 
of the Act gave her a right to a judicial separation: she was not 
bound toforg ive the adultery, and by asking him to live with her 
she would have done so and have condoned it. The element of 
abandonment against the wish of the party charging it seems clear 
in the present case. 

In regard to the question of unreasonable delay, the petitioner 
had to wait for two years before she could present her petition for 
divorce. Her petition was presented short of two years from the 
time she might have presented it. She says she was told she had 
to wait three years, so that according to her lights she delayed 
something short of a year. 

In Newman vy. Newman (2) Lord Penzance said that the cases 
which the Legislature had principally in view in enacting the 
provision regarding unreasonable delay in the English Statute were 
those in which a husband’s honour had been wounded and he had 
put up with his disgrace for a long time. 

In Pellew v. Pellew and Berkeclay (3) the Judges said: ‘‘ We 
think that the delay intended by the 31st section of the Divorce 
Act must be the sort of delay which would show the petitioner to 
have been insensible to the loss of his wife, and might almost be 
said to be equivalent to condonation.” In Zollemache v. Tollemache 
(4) it was said that the word ‘‘delay”’ must be understood to be 
culpable delay somewhat in the nature of connivance or acquies- 
cence. Considering her circumstances and her station in life, it 
does not appear to me that the petitioner's delay can properly be 
held to be of the above description. 

I would allow the appeal and would grant the petitioner a 
decree for divorce {rom the respondent. | 

HARTNOLL, J :—I concur. 

RoBINSON, J :—I concur. 


APPEAL ALLOWED. 





(2) (x870) 2 P. & D. 57; 39 L. J. Mat. 36: 22 L. T. 552: 18 W. R. 584. 
(3) (1859) 1 Sw. & Tr. 553; 29 L. J. Mat. 44: 2 L. T. 89. 
(4) (1859) 1 Sw. & Tr. 557; 30 L. J. Mot. 113: 2 L. T. 87. 
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IN THE CHIEF COURT OF LOWER BURMA. 


CRIMINAL APPEALS NOS. 705 AND 7QI OF 1914. 


NGA PO THEIN AND ANOTHER dott ACCUSED. 
vs. 
KING-EMPEROR _ .... ae Si OPPOSITE PARTY. 


Present:—Sir Charles Fox, Kt., Chief Judge, and 
Mr. Justice Parlett. 
Dated, 1st December 1914. 


Penal Code ( Act XLV of 1860), s. 702—Accused’s statement nol incriminating him- 
‘self, whether confession—Identification, when sufficient to convict—Grave suspicion, whe- 
ther sufficient for conviction. 

An accused’s statement which does not incriminate himself, is not a confession 
and cannot be used against his co-accused. 

Identification. uniess conclusive, cannot be made the basis of a conviction, speci- 
ally when the identifiers are nervously upset and do not mention the striking features 
of the accused in their first information. 

The gravest suspicion against the accused will not suffice to convict them ofa 
crime unless evidcnce establishes it beyond all doubt. 


Appeal from the order of the Additional Sessions Judge of 
Toungoo, dated the 8th of September 1914, passed in Sessions 
‘Trial No. 68 of 914. 


JUDGMENT. 

PARLETT, J.—Nga Po Thein and Nga Tun Tin have been 
convicted of murder respectively and have been sentenced, the 
former, to death and, the latter, to transporation for life. They 
are relatives. Po Thein is 19 years of age and Tun Tin about 17, 
as Is shown by his appearance, by his statement to the Magistrate 
the day after his arrest and by the defence evidence. In Court, 
however, he gave his age as 15. 

Between 3 and 4 p.M., on the 14th April 1914, three Karen 
women were returning to their village, Pyinmanya. They were 
in single file. Ma Pa Le Bo in front, then Ma The Nu and Ma 
Dun E behind. At the edge of some jungle they met two men 
-each with a dah, who inquired whether they had seen any buffaloes ; 
saying they had not, the women went on. 

The plan field shows that the women were going southwards 
and the men northwards. When Ma Pa Le Bo and Ma The Nu 
-had gone, according to the plan, about 100 yards, they heard Ma 
Dun E call for help and turning round, they saw her only eleven 
yards behindthem. The taller of the two men they had previously 
‘met was pulling her and cutting her with the dak. Ma The Nu 
says they were struggling over a dak and the man cut Ma Dun E 
over the head with it. The other man was standing close by. 
The witnesses at once started to run to their village, only some 
600 yards away, and Ma Dun E came running after them calling 
‘Out to wait for her to come up. She had acut on her head and 
both her arms were nearly severed and she was unable to go far. 
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Ma The Nu went to the village for help and she was taken in. 
She died after a few hours. The wound on the head was not of a 
very serious nature, but in the absence of surgical aid death from 
either of the severed arms was inevitable. Head Constable Maung 
Tun Zan from Intagaw Police Station two miles away went to the 
village and took Ma Pa Le Bo’s report which, however, gives few 
details and does not mention that the men had previously met and 
accosted them. Tun Zan says both she and Ma The Nu seemed 
to be in a state of nervous collapse and said they were unable to 
recognise either of the men. The next day Sub-Inspector Maung 
Maw took over the investigation. Upon questioning the two 
women they said they were completely upset and shaken and 
asked him to defer his examination of them and, as their faces 
showed him that they were much upset with fear, he did so. 

Inquiry showed that two men had earlier on the afternoon of 
the crime been seen by some herdsmen on the road on which Ma 
Dun E was about half a mile south of the scene of the crime. 
There is no satisfactory identification by any of them of either of. 
the accused as one of the men they saw. On the 18th February, 
however, information was obtained from Maung Po Ko of Kywepia 
village, about a mile south of the scene of the crime, that on the 
afternoon when it occurred he saw two men in his village, the 
taller of whom asked him if he had seen a buffalo. He had seen 
this man five days earlier at Maung Twe’s house in his own village. 
Maung Twe stated that the man in question had given himself out 
as the son of one San Shun, whom he knew, and that he had come 
from Damathaik Pagoda festival. San Shun is the father of Nga 
Po Thein, first accused, and lives at Intagaw, two miles from the: 
scene of crime, and Po Thein was known to Sub-Inspector Maung 
Maw as he was formerly in the Police. On the same day Ma Pa. 
Le Bo and Ma The Nu were again examined by Maung Maw and 
professed their ability to recognize Ma Dun E’s assailants and gave- 
some description of them. 

On the rgth February it was learnt that Po Thein and 2nd 
accused, Tun Tin, a relative and close friend of his, and left their: 
village to go and clear faungya. On the 2oth Maung Ma with two. 
constables and several others found them cutting taungya with one. 
Nga Hmat, but as soon as the party appeared the three ran away 
and escaped. Maung Maw subsequently learnt that about 7 a.m. 
on the morning of the crime the two accused and seven other men 
were givena quart and a half of country spirit by Maung Po Thain 
of Intagaw whom they then assisted in winnowing his paddy, that 
about noon the two accused left saying they were going to Kywepia. 
It is not suggested that they were intoxicated and considering the 
number of men who shared the spirit and the interval that had 
elapsed since taking it, they can no longer have been appreciably 
under its influence. 

On the 4th March Maung Maw says he came upon Po Thein: 
asleep in the jungle, but did not recognise him at once and he es- 
caped before he could apprehened him. On the 23rd March Ma 
The Nyun’s house in Intagaw was burnt down and near it was. 
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found a letter, Exhibit C, purporting to come from the two accused 
and to be signed by the first accused and threatening to murder 
three men in the village in revenge for villagers plotting to catch 
them. Maung Myo, 12th P. W., who professes to know Po Thein’s 
handwriting and to identify it in two other letters, Exhibits D and 
F, which Po Thein admits that he wrote, says that Exhibit C is 
not in Po Thein’s handwriting. He was not asked on what he 
based this opinion, nor did he point out how the handwriting in 
Exhibit C differed from that in Exhibit D and F. In my opinion 
the iternal evidence of the three letters points strongly to their 
common authorship. If, however, Po Thein did write Exhibit C 
it only goes to show, as is sufficiently clear on other grounds, that 
all this time he and Tun Tin were in hiding in the vicinity. On 
the 5th April information was laid to the Police that the two 
accused had kidnapped a boy of the village, named San Chi, and 
had extorted a ransom of Rs. 200 for his release. They then left 
the neighbourhood. Po Thein’s letters, Exhibits D and F, led to 
Tun Tin’s arrest in Hsipaw in the Shan States at 6 P.M. on the 
zoth June and Po Thein’s arrest on the following day. At 11 A.M. 
on the 21st June, Tun Tin made a long confession, Exhibit A, to a 
Magistrate. The gist of it, so far as this case is concerned, is that 
Po Thein accepted the liquor Po Thaing offered him and was drunk. 
After winnowing Po Thaing’s paddy they went to the well in Pyin- 
mangu village to bathe, then to the Damathaik Pagoda and then 
into the country. Po Thein said he was tired and wanted tosit down, 
when the three Karen women came along. Po Thein followed them 
_ while he heard a noise, stood up and saw Po Thein and a Karen 
woman struggling 50 yards off. Po Thein hit her with a dah over the 
head once and came running towards him and they both ran into 
the jungle and subsequently went home. He now says that this con- 
fession is untrue and was made because Maung Maw tutored him 
to doso. As the Sessions Judge points out, it does not incriminate 
Tun Tin himself and cannot be taken into account against Po 
Thein I agree with him that it should be left out of consideration 
altogether. Both accused say that after finishing work at Po 
Thaing’s thershing floor they returned to their homes in Intagaw 
‘and never went near the scene of crime at all. They pretend that 
‘they ran away from the fuwngya, not because they recognised the 
Police in the party but because they thought they were head- 
hunters who, they had heard, infested these jungles. Po Thein 
‘denies escaping from Maung Maw a second time. They say they 
‘went to the Shan States to get work. Their defence evidence, if 
‘believed, only accounts for their presence in their village till 3 to 
4 P.M. and is far too indefinite to establish the possibility of their 
‘being at the scene of the crime when it was committed. On the 
25th June the accused were brought to Pegu and on the ist July a 
parade was held in the lock-up at which Ma Pa Le Bo and Po Ko 
identified both the accused. A month later Ma The Nu did the 
same. Theconvictions have been based upon the identifications by 
the two Kaven women and upon the accused’s conduct after the 
date ofthe crime. The Judge considered that the parade was fairly 
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held, the Township officer being present, and that the women could 
not have seen them at any time between the 25th June and the 1st 
July or in the case of Ma The Nu, the 31st of July. But proof of a 
meeting with the accused is not necessary to throw doubt on the 
identification. The possibility that they might have received a 
hint as to the personal appearance of the men arrested has certain- 
ly been in no way precluded. The Judge notes that ‘‘each accused 
has a peculiar cast of visage which no one could help remembering. 
Po Thein’s eyes protrude and he has curiously emphasized features.. 
Tun Tin has very noticeable appearance and shape of head and 
face.” This would lead one to expect that their features would: 
impress themselves on the two women’s memories when they first 
met and asked them about the buffaloes and before anything hap- 
pened to shake their nerves. This meeting, it must be noted, is 
not mentioned in Ma Pa Le Bo’s first information report made the 
same evening. Both of them said definitely that they would not 
remember the men if they saw them again. In Ma Fa Le Bo’s 
case at any rate this cannot be attributed to mere nervousness, as. 
she was then sufficiently collected to make a statement of consider- 
able length to Maung Tun Zan. The next day they told Maung 
Maw that they were still too upset to answer any more questions or 
even to communicate the simple fact that they thought that they 
could identify the men. 

This was not said till the 18th and the description then given 
was merely that one was tall and dark without a moustache and 
the other short. It contained no mention of the striking personality 
of either accused. It must be borne in mind that it was on this 
day that Po Ko and Maung Twe gave their information, and since 
Maung Maw as their fellow-villager knew the rst accused, the son 
of San Shun, well and doubtless also his relative and close friend,. 
Tun Tin, his suspicions must have been directed towards them 
from that day. The events of the next few days shewed every one 
who the suspects were. That the two Karen women should not 
learn their names is hardly to be supposed and it is easy to under- 
stand that they may have gathered some hint of what they were 
like. | 

Ma Pa Le Bo’s conduct at the parade is described as follows : 
** She walked up and down 5 or 6 times before picking out the two 
accused. She said, ‘ These are like the men.’” Ma The Nu, no 
doubt, picked them out at once, but this was a whole month later. 
Ma Pa Le Bo’s behaviour seems hardly like that of a woman upon 
whose memory the striking features of the two men had made an 
indelible impression. The Judge considered that the neurotic and 
highly strung temperaments of there women sufficiently explained 
their apparently strange behaviour. In view of Ma Pa Le Bo’s 
first information report I doubt if this view can be accepted in her 
case. It appears to me, moreover, that if they were in fact so 
throughly scared by the occurrence that it took them four days to 
recover sufficiently to be able to say that they could recognise the 
men, they are not persons whose identification of those men made 
four to five months later can be relied upon. 
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As to the accused’s conduct after the crime, it was, no doubt, L. B. 
such as might be expected from guilty persons; but it cannot be ——- 
said that it is inconsistent with their innocence of this particular y2:, ene 
crime. Maung Maw certainly suspected them from an early date another. 
and whether or not their journey to the jungle to cut ¢aungya was 8. 
induced by their knowledge of such suspicions, it is quite clear that 
they became cognisant of the fact that he was after them on the 
20th February and however foolish it may have been on their part, 
it is at least intelligible that they should thereafter keep in hiding 
until suspicion was diverted from them or they could get away. 
The charge of kidnapping and extortion made against them on the 
5th April is sufficient explanation of their absconding to the Shan 
States. 

In my opinion though there may be the gravest suspicion 
against the two accused of having committed the crime, it cannot I 
be said that the evidence establishes it against them beyond reason- 
ble doubt. 

I would reverse the convictions and sentences and acquit both 
the accused, 

Fox, C. J.—I concur. 

Conviction reversed. 
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IN THE CHIEF COURT OF LOWER BURMA. 


CRIMINAL APPEAL No. 768 oF I914. 
‘ Before Sir Charles Fox, Krr., Chief Judge, and 
Mr. Justice Parlett. 


NGA KYA THEIN wee ate ne APPELLANTS. 
VS. 
KING-EMPEROR .... — ve a OpposiITE PARTY. 


Dated, 23rd November, 114. 


Evidence Act (1 of 1872), 5, 24—Murder—Confession to Thugyi on snducement to 
confess, whether admissable- Questions and answers based on such confession, admisstbiAly 


The ¢hugys or headman of a village is a person in authority within the meaning of 
section 24 of the Evidence Act. Therefore, the confession made by an accused to the 
thugys on being sent for by him after he was toldthat he would not be punished if he 
had not taken part in the offence, is irrelevant and inadmissible in evidence, as what 
the Augyi told the accused was an inducement to make a statement. 

Other questions and answers in the examination of the accused based on this in- 
admissible statement are also inadmissible. 


Appeal from the order of the Sessions Judge of Prome, dated 
the 28th September 1914, passed in Sessions Trial No. 63 of 1914. 


JUDGMENT. 
Fox, C. J.—The appellant, Kya Thein, was tried with Lu Po 
and Po U for the murder of Pan Bu. Lu Po and Po U were 
acquitted. Kya Thein was convicted and sentenced to death. 
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_ ' None of the witnesses saw the murder committed. Two of 
them say they saw Kya Thein following Pan Bu who was going in 
the direction of the spot where Pan Bu was assaulted. One wit- 
ness said that on the morning of the day on which the murder was 
committed, he saw the dah which was subsequently found near 
where Pan Bu’s corpse had lain, in Kya Thein’s hand. His father 
said he fellin with him returning to the village as he (the father) 
was driving back his cattle, persumably sometime in the forenoon 
of the day. 

There is also evidence that in the afternoon of the day, Kya 
Thein openly made some enigmatic remarks about what would 
happen if one man killed another without any one else being present 
and what would happen if two men murdered a man. Some of 
this evidence appears doubtful, but even if it was all true, it would 
not warrant the conviction of Kya Thein. He has been convicted 
on the conclusions which the Judge drew from statements he him- 
self made. The first of those was made tothe headman of a village 
close to Kya Thein’s village four days after the murder. The 
others were made tothe Committing Magistrate and Sessions 
Judge. The later ones are not entirely the same as the first; 
where they differ from it, the later ones show an attempt to offer 
explanation of his conduct more favourable to himself, but in the 
main they followed up the first statement. None were confessions 
in the ordinary sense of the word, but all contained incriminating 
Statements from which the Judge and assessors drew the conclusion 
that he took part in the murder even if he alone did not commit it. 
The circumstances under which the village headman came _ to ques- 
tion Kya Thein and what heexactly : aid tohim have not been gone 
into as fully as they might have been. In the Magistrate’s Court 
Maung Aung said he questioned him for about two hours in the 
presence of a ten-house gaung Maung Pu. He had sent for him ; 
he did this because he had heen told that the Township Officer had 
ordered him to investigate the case. The Police Inspector, how- 
ever, stated that whilst he was making inquiries suspecting Kya 
Thein, the ‘hugyt Maung Aung intervened and asked to be allowed 
to question him. 

In the Sessions Court Maung Aung stated what took place in 
the first instance at the protracted interview in the following words : 
he spoke from memory having taken nothing down in writing :— 

‘€T questioned him. Hesaid, ‘I know the facts. I want to 
speak out. I am afraid of the ¢hugyt Lu Po’s brother (referring to 
the ¢hugyt of his own village) and I am also afraid of Lu Po.’ I 
told him not to be afraid of the ¢hugyi. Hesaid ‘Shall I be puni- 
shed, if I speak out.’ Itold him, ‘ifyou took part, you will be 
punished. If not, you will not.’ (This last word was evidently 
omitted by the Sessions Judge by inadvertence). He said, ‘In 
that case as I did not take part, I will speak out’ ”. 

Kya Thein then proceeded to state his story which certainly 
could not have taken two hours or anything like so long a time to 
relate. In the Magistrate’s Court Maung Aung said that at the 
beginning he questioned the accused as to whether he did not know 
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anything about the case. Kya Thein said if nothing would happen 
to him he would reveal the facts of the case, and then he (Maung 
Aung) said that if he was not concerned nothing would3happen to 
him. There can. I think, be little doubt that whatever the actual 
‘expressions used were, the impression conveyed to Kya Thein’s 
mind must have been that if he had not taken part in the actual 
murder, he would not be punished. He made a statement accord- 
ing to which he did not take part in the actual murder, which he 
said was committed by Po U and Lu Po without any assistance 
from him. His subsequent statements were to the same effect and 
his defence was that he should not be convicted as he had brought 
the case against his fellow-accused to light. The other two accused 
escaped conviction because there was no trustworthy evidence 
against them. The main facts stated by Kya Thein, however, 
have the ring oftruth. Although it is possible that the murder of 
Pan Bu and the dragging or carrying of his body from the place 
where he was first struck to where his corpse was found may have 
been done by one man and that that man was Kya Thein, it appears 
far more probable that those things were done by two men and 
there does not appear to be any reason why Kya Thein should have 
said they were done by Po U and Lu Po, if they did not do them. 

The first question, however, which arises in the case is whether 
Kya Thein’s first statement amounting in law to a confession was 
admissible in evidence. Maung Aung, the thugy:, was a person 
in authority within the meaning of section 24 of the Indian Evi- 
dence Act, and the question is whether it should be held that the 
incriminating statement and confession appears to have been caused 
by any inducement, threat or promise proceeding from him suffi- 
‘cient in the opinion of the Court to give Kya Thein ground which 
appears to him reasonable for supposing that by making it he 
would gain any advantage or avoid any evil of a temporal nature 
in reference to the proceedings against him. In the first place it 
Is to e noted that Kya Thein did not go to the ¢hugy: of his own 
motion. He was sent for and must have gone tohim because he 
was sent for by a person in authority. He did not at once offer to 
‘make a statement. He made one only after the ¢hugy had told 
him he would not be punished if he had not taken part in the 
‘murder. The question then is whether what the ¢huqyi said to him 
constituted an inducement to make a statement, for I do not think 
there can be any doubt that the statement was caused by what the 
thugyt said to him. The object of the ¢Augyz must have been to 
induce him to make a statement about the murder. His assurance 
that the man he was talking to about it would not be punished if he 
had not taken part in it, brought out the statement. 

In Ameer Ali and Woodroffe’s notes to section 24 of the Evi- 
dence Act are given examples of expressions which have been held 
to constitute inducements, threats or promises. Some are weaker 
than those which the chugyé said he used to Kya Thein. It is evi- 
‘dent that the Courts jealously guard against every attempt by a 
person in authority to obtain self-incriminating statements from 
suspected or accused persons. 
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In my opinion what the ¢Augyi said to Kya Thein was an 
inducement and as Kya Thein’s confession was caused by it, what 
was said gave him reasonable grounds for supposing that by making 
it he would escape all punishment, the confession was irrelevant 
and inadmissible in evidence. Excluding this as evidence against 
him there remains the fact that he pointed out the place or the. 
proximity of the place where the dah with which the murder was in 
all probability committed, was found. This was consistent with 
his story that he was a witness of the murder and saw what took 
place afterwards, and amongst other things saw Lu Po put the dak 
behind a tree. There are also his statements in examination by the 
Magistrate and Judge to be considered. In those he omitted, 
except when questioned by the Judge upon what he had stated to 
the ¢iugyt, all reference to his having heard Lu Po and Po U con- 
spiring together to rob and kill Pan Bu. He said he left the village 
to look for a bullock and saw his two co-accused at the edge of 
some jungle and thinking that they were hunting wild cats, he fol-. 


_lowed them from a distance and whilst doing so, he saw Po U strike. 


Pan Bu and Po U and Lu Po drag him off into the water-course 
where Po U cut his neck. He thus represented himself an having 
been a spectator of the occurrence by chance and not by design, 
whereas in his statement to the ¢hugyé the fact he was on the spot 
by design is scarcely concealed. 

The Sessions Judge in his memorandum of what the accused. 
stated to him makes him say “ Yes” to the question, ‘‘ Did you. 
cut Maung Pan Buwith a dah?” This is an obvious mistake and 
must again be due to inadvertence. The actual answer according 
to the record in Burmese was “ No” and from the subsequent. 
questions this must have been the actual answer. If there had not 
been a record in Burmese as well as one in English, the mistake 
might have led to serious results. The Sessions Judge questioned. 
Kya Thein as to whether he had not told the ¢hugyz that he had 
heard Lu Poand Po U conspire to kill Pan Bu and Kya Thein. 
admitted he had done so, and on this were founded other questions 
which could only have been asked by the Judge if the statement 
made to the thugy# was properly in evidence. All these questions. 
and answers must, in my opinion, be left out of consideration, 
since the basis of them was inadmissible. The result is that, in my 
opinion, this is not sufficient to support the conviction of the accused 
and I would reverse the conviction and sentence and acquit him.. 

PARLETT, J.—I1 concur. 
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IN THE CHIEF COURT OF LOWER BURMA. 


CRIMINAL REvisIoNs No. 176 AND 294-B OF I9QI4. 





ELIAS and another ... sk ACCUSED—PETITIONERS.. 
Vs. 
EZAKIEL ... ode COMPLAINANT—OPPOSITE PARTY 


Before Sir Charles Fox, Kt., Chief Judge. 


Dated, 29th September 1914. 


Criminal Procedure Code (Act V of 1898), ss. 350, 54¢—Tvansfer of Magistrate 
pending trial—LExpenses of prosecution witnesses.recalled, whether to be paid by accused. 


When on the transfer of the trying Magistrate the accused claims under section 
350, Criminal Procedure Code, to have the witnesses re-examined by the succeeding 
Magistrate, the witnesses should be re-summoned without payment of any fees. 


Review of the order of the Township Magistrate of Bassein, 
ripe the 2nd of September 1914, passed in Criminal Trial No. 50 
of 1914. 

The facts appear from the following order of reference made 
by the Sessions Judge of Bassein :— 

In this case the petitioners are under trial in the Court of the 
Township Magistrate of Bassein on the complaint of one Ezakiel. 
After the whole of the prosecution evidence had been taken the 
Magistrate framed charges under section 323, Indian Penal Code. 
At this stage the Magistrate was transferred and was succeeded by 
Maung U Gyaw. The petitioners then claimed under section 350, 
Criminal Procedure Code, to have the witnesses re-examined by the 
new Magistrate. The Township Magistrate then passed the follow- 
ing order: ‘Summon prosecution witnesses 07 payment of fees by 
accused.” 

The petitioners now apply to have the order requiring them 
to pay fees which, I take it, means only process fees set aside. 

I think the order should be set aside. Section 350, Criminal 
Procedure Code, gives the accused, in the circumstances arising in 
this case, an absolute right to have the witnesses re-called and re- 
examined. No condition is imposed and, in my opinion, it is not 
within the competence ofthe Magistrate to impose any condition. 

The imposition of such a condition as in the present case might 
conceivably have the effect of a denial of the right expressly con- 
ferred by section 350. 

I, therefore, submit the proceedings to the Chief Court with the 
recommendation that the order of the Magistrate be set aside and 
that he be directed to re-summon the prosecution witnesses without 
requiring any payment by the accused. 

I would add that in such circumstance it seems inequitable 
that the complainant should have to pay the further expenses in- 
curred. The case seems to be one in which the Magistrate should 
exercise his discretion under section 544, Criminal Procedure Code, 
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and direct the payment of the additional expenses by the Govern- 
ment. The case, however, is not dealt with in the rules for the 
payment of expenses of witnesses framed under that section.— 
Instructions for keeping Criminal Register No. III and I am in 
some doubt whether, in view of those. rules, the Magistrate can 
direct the payment of the expenses of the witnesses by the Govern- 
ment. I would, therefore, ask that, of possible, instructions should 
be given to the Magistrate on this point also. 


ORDER. 


The order of the Magistrate requiring the:accused to pay fees 
for the summoning of the prosecution witnesses is set aside, and he 
is directed to re-summon them without payment of any fees. 

His attention is called to rule 20, paragraph 870, of the Lower 
Burma Court’s Manual, Volume II and to rule 1 (3) of the rules 
as to payment of witnesses’ expenses published at page 137 of Vol. 
II of the Lower Burma Courts Manual. : 





IN THE CHIEF COURT OF LOWER BURMA, 


MA KYAING* as Nee os ... APPELLANT. 
VS. 
MA SHWE THIN and others saa ... RESPONDENTS. 


For Appellant—Maung Gyee. 


Before Sir Henry Hartnoll, Offg. Chief Judge and 
Mr. Justice Ormond. 


Dated, Ist June 1914. 


Cwil Procedure Code (ict V of 1908), s. 10g cls. (1) (f), (2)—Appeal from 
appellate order. 


Where a Court refuses to file an award made without the intervention of the 
Court and that order is set aside On appeal, there is no appeal from the order of the 
Appellate Code. 


JUDGMENT. 


HARTNOLL, OFFG. C. J:—I am of opinion that this appeal 
does not lie. 

Ma Shwe Thin applied under rule 20 of the second Schedule 
of the Code of Civil Procedure that an award be filed in Court. 
The Court refused to file the award and dismissed the application 
with costs. A decree was then drawn up. 


* This second appeal was given no number as it was put for argument as to 
admission and it was not admitted. 
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An appeal was then laid to the Divisional Court. It was 
clearly against the order refusing to file the award, though it asked 
for the reversal of the judgment and decree of the District Court. 
The order of the Divisional Court was that the decree of the lower 
Court was set aside, and that there will be a decree fot the plaintiff- 
appellant for enforcement of the award, as prayed for, the costs of 
plaintiff-appellant in both Courts being borne by the respondents. 
A decree was drawn up in accordance with the order. An appeal 
was given from the order of the District Court refusing to file the 
award by section 104 (1) (f) of the Code of Civil Procedure. That 
portion of the so-called decree of the District Court, which dealt 
with the refusal to file the award, was not a decree, as by section 2 
(2) of the same Code a decree shall not include an adjudication 
from which an appeal lies as an appeal from anorder. The 
decision arrived at by the Divisional Court is not expressed in 
correct terms. The Court should have ordered the award to be 


filed and then should have proceeded to pronounce judgment ac- 


cording to the award, and then on the judgment so pronounced a 
decree should have followed. The present appeal in substance is 
one against the decision of the Divisional Court that the award 
was valid and should be enforced. In effect it 1s an appeal against 
an order passed in appeal directing an award to be filed. 

Such an appeal is forbidden by section 104 (2) of the Code. 
That portion of the decree of the Divisional Court which concerns 
the order for the filing of the award clearly comes within the pro- 
visions of section 104 (2). It is only this part of the decree that is 
objected to and it is not alledged that the decree is in excess of or 
not in accordance with the award. 

I would, therefore, dismiss the appeal. 


OrmMOND, J.—I concur. 
APPEAL DISMISSED. 


IN THE COURT OF THE JUDICIAL 
COMMISSIONER UPPER BURMA. 


CiviL SECOND APPEAL No. 195 OF 1913. 


eee 


MAHOMED AMIN eee es sis APPELLANT. 


vs. 
C. T. P. A.M. NACHIAPPA CHETTY _... RESPONDENT.. 


For Appellant—A. C. Mukerjee. 
For Respondent—R. G. Aiyangar. 


Before H. E. McColl, Esq., 1.c.s., Addl. J. C. 
Dated, 5th March 1913. 


Upper Burma Land and Revenue Regulation—Sectton 537 (2) (t1)—whether ultra 
vires—S. gr (6) of the Lower Burma Town and Village Lands Act—Are the provisions 
of Section 6 , Government of India Act 1859, contravened by this section ;—S. 22 of the 
same Act—Unwritten Laws of the Constutsitox. 
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Held that Section 53 (2) (it) of the Upper Burma Land and Revenue Regulation 
debarring the jurisdiction of Civil Courts in respect of all claims to the ownership or 
possession of state land or to establish any lien or other interests in such land is u/tve 
ores. 

Held, following the Privy Council Ruling in Zhe Secretary of State v. J. Moment, 
that so far as section 53 withdraws Suits brought by or against the Secretary of State 
regarding State land from the jurisdiction of the ordinary courts, it contravenes sec- 
tion 65, Government of India 1858 and is clearly u/tra vires. 

On acontention that the Privy Council Ruling had no application to suits 
between private individuals and that the present section only changed the forum. 

Held, that the section is u/tra vires of the legislature even in respect of suits 
between private individuals as contravening S. 22 of the Indian Councils Act, 1861, in 
so far as it violates an unwritten law of the English constitution viz :—equality before 
the law of the equal subjecting of all classes to the ordinary law of the land adminis- 
tered by the ordinary Law Courts. 


JUDGMENT. 


The Plaintiff-Appellant sued for a decree declaring that a house 
was not liable to be sold in execution of a mortgage decree obtained 
by the Defendant-Respondent against one Maung Khan. The 
house is admittedly situated on State land of which Government 
granted a 30 years’ lease to one Ma Mya in 1903. The lease was 
subsequently transferred to Maung Po Sin and then to Maung Khan 
by Revenue Officers. 

The Defendant Respondent contended that he had acquired 
a mortgage lien on the house and ground before they were trans- 


ferred to the Plaintiff Appellant. 


The Courts below did not consider the question of jurisdiction 
at all but agreed in dismissing the suit on the merits. 
The Plaintiff Appellants have appealed and the preliminary 


-question of jurisdiction has been argued at length.. 


Section 53 (2) (ii) Upper Burma Land and Revenue Regulation 
declares that a Civil Court shall not exercise jurisdiction over any 
claim to the ownership or possession of any state land or to esta- 
blish any lien upon or in other interests in such land. Now the pre- 
sent claim is not aclaim to the house as so much building material 
but to the house as it stands and it includes the land on which it is 
situated and that is admittedly state land. The Plaintiff Appellant 
claims to be the owner of the house and to be entitled to the posses- 
sion of the house and of the ground on which it stands and he 
denies the lien set up by the Defendant Respondent. Section 53 
(2) (ii) Upper Burma Land and Revenue Regulation therefore 
clearly debars Civil Courts from entertaining the claim but it is 
contended that this clause is z/tva vives of the legislature and is 
therefore invalid. 

The point is one of very great importance. The validity of the 
clause in question has, I believe, never been questioned before and 
for a great many years Civil Courts have refused to exercise juris- 
diction in such suits and they have been disposed of by Revenue 
Officers. The first reported case is Maung Aung Byi vy. Maung Yan 
Byo (1), That was apparently a case in which a State tenant sued 
a sub-tenant for rent of state land. The Civil Courts apparently 


1, U.B.R. 92-96, page 634. 
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refused to exercise jurisdiction, but it was held by the late Mr. 
Burgess thatas the Defendant had attorned to the plaintiff he 
could not deny his title and the question of jurisdiction should not 
have been raised as the Defendant was not concerned with any 
question of title between the Plaintiff and the State. It is to be noted 
however, section 53 (2) (11) Upper Burma Landand Revenue Regula- 


‘tion debars Civil Courts from trying suits for rent of State land. 


The next published case is Maung Tha Aung v. Maung San 
Ke (2), That wasa suit for the redemption of a usufructuary mort- 
gage of state land and Mr. Burgess held that the jurisdiction of the 


Civil Court was barred. 


Next in the unpublished case Maung Myat Lev. Ma Po Kin 
(3) Mr. Burgess considered whether in a case concerning state 
land between two private persons it would be feasible for the Civil 
Court to decide questions of fact and the rights of the parties inter 


Se and leave it to the Revenue Courts to accept and act upon such 


findings if they thought fit and it was decided that this plan would 
not work and accordingly in Maung Nut and another vy. Ma Mi (4) 
Mr. Burgess held that although the parties were private individuals 
all such claims were cognizable by the Revenue Courts only. 

Then another difficulty arose. 

Section 53 Upper Burma Land and Revenue Regulation 
debars a Civil Court from trying any question as to the limits of 


any State Land and therefore from deciding whether any particular 


piece of land is State land or not. Consequently when in a Civil 
suit the plea was raised that the land claimed was State land the 
question was what the Civil Court was todo. It was accordingly 
held in Maung Kev. Maung Po Nz (5) that it was for the Civil 
Court to decide whether it had jurisdiction or not and that it must 
therefore decide the question whether the land in_ suit 
was state or not, but that its decision must be _ based 
on the view taken by the Revenue Authorities. The head- 
ing of this ruling I think is unfortunate. What was really laid down 
was that the Civil Courts had to try not the question whether the 
land was State land or not, but whether the Revenue Authorities 
had up till then regarded it as State land. 

Since then this has been the rule followed, but in practice it 
ee many disadvantages apart altogether from fundamental 
rights. 

In J. Moment vs. Secretary of State (5) it was held by the 
majority of a Full Bench of the Lower Burma Chief Court that 
section 41 (b) of the Lower Burma Town and Village Lands Act 
which is a similar provision to section 53 (2) (ii) of the Upper 
Burma Land and Revenue Regulation was ultra vives of the legisla- 
ture because it contravened the provisions of section 65, Govern- 
ment of India Act 1858. This was the Statute by which the Crown 
took over the Government of India from the East India Company 


and section 65 provides amongst other things that all persons and 


3- Civ. Appeal 192 of 1897. 
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bodies politic shall and may have and take the same suits, remedies. 
and proceedings, legal and equitable against the Secretary of State 
in Council as they could have done against thesaid Company. The 
Legislative Council of the Governor General derive their legislative 
powers from section 22 Indian Councils Act of 1861 which contains 
a proviso that the Governor General in Council shall not have the 
power of making any laws or regulations which shall affect any pro-. 
visions of the Government of India Act of 1858. 

The Chief Court held that section 41 (b) Lower Burma Town 
and Village Land Act did affect a provision of section 65 of the 
Government of India Act 1858 inasmuch as it purported to take 
away the right which was possessed by every one prior to 1858 of 
bringing suits for land against the East India Company in the 
Ordinary Courts. 

The judgment of the Chief Court was upheld by the Privy 
Council in Zhe Secretary of State v. J. Moment (7). 

The Upper Burma Land and Revenue Regulation is a Regula- 

tion made for Burma by the Governor General in Council under 
the provisions of section 1 of the Government of India Act, 1870, 
which does not give power to override any provisions of section 65,. 
Government of India 1858. Consequently so far as section 53 
Upper Burma Land Revenue Regulation withdraws suits brought 
by or against the Secretary of State regarding State land from the. 
jurisdiction of the ordinary courts the section is in accordance with. 
the Privy Council’s Ruling clearly, udtva vires, and if this case were 
on all fours with the Lower Burma case I should merely have to. 
follow that ruling and it would be unnecessary to say anything 
further. 
But that was a suit brought by a private person against the 
Secretary of State. The present suit is one between private indivi-. 
duals. It is therefore urged the two cases are quite different that 
though the Government of India had no power to enact that cer- 
tain suits against the Secretary of State for India should be with-. 
drawn from the jurisdiction of the ordinary courts it had and has the 
power to enact that a particular class of suits between private in- 
dividuals should not be cognizable by the ordinary Civil Court but 
should be tried by Revenue Courts. It is urged that all tnat section 
53 (2) (ii) Upper Burma Land Revenue Regulation did was to 
change the forum. 

I would point out that if Civil Courts had power to decide 
claims to land as against Government but not claims arising out 
of state land between private individuals the position would be 
rather anomalous and just the opposite to the one originally laid 
down by the late Mr. Burgess. A difficulty would arise if a private 
individual wished to sue both the Secretary of State in Council and 
a private individual in respect of the same land he would apparently 
have to sue each separately in a different forum and the result 


might well be confusion. 


—_———_ 


7. VII L. B. R. 10 
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Moreover as I read section 53 Upper Burma Land and Revenue 
Regulation the reason for debarring the Civil Court from deter- 
mining a question to the possession of state land even between two 
individuals is that such a decision might affect the rights of 
Government but as it has now been laid down that the ordinary 
Civil Courts are to have the power of determining those rights 
there can no longer exist any reason for withdrawing suits between 
ptivate persons from the jurisdiction of the ordinary Courts. 

But whether the reason for barring the jurisdiction of the 
Civil Courts has ceased to exist or not and however anomalous the 
position may be unless the portion of section 53 (2) (1i) which applies 
to the present case can be shown to betclira vires of the Legisla- 
ture, effect must be given to it. 

Now the concluding part of section 22 Indian Councils Act, 
1861, lays down that the Governor-General in council shall not 
have power to make any law or regulation which shall, in any way, 
affect any part of the unwritten laws or constitution of the United 
Kingdom of Great Britain and Ireland whereon may depend in 
any degree the allegiance of any person to the Crown of the United 

Kingdom. 
I take it that what this means is, no laws shall be made con- 
travening the fundamental principles on which British civilization 
is based e. g. freedom of the person, freedom of religion, equality 
before the law etc. 


Now section 53 Upper Burma Land and Revenue Regulation 
seems to be clearly an attempt to introduce in a mild way 
into Burma what is known in France as the * droit administratsf.” 

Dicey says that this scheme is based on the privilege of the 
state and of its Officers and on its supposed necessity for a separa- 
tion of powers:—“‘ The second of these characteristics is that the 
“ordinary tribunals which determine ordinary questions whether 
*‘they be Civil or Criminal between man and man must, speaking 
*‘ generally, have no concern whatever with matters at issue be- 
‘*tween a private person and the State, i. e. with questions of 
‘* administrative law, but that such questions in so far as they 
‘‘ form at all, matter of litigation (contentium administrative), must be 
‘‘ determined by administrative courts in some way connected with 
‘*the Government or the administration.” (Dicey’s Law of Con- 
stitution, 7th Edition, page 335). ‘“‘ The Judicial Courts had, 
speaking generally, no concern with administrative law or in other 
words with cases in which the interest of the State or its servants 
was at issue (ibid. 336). They (i.e. ordinary judges) are even now, 
as a rule, without jurisdiction in matters which concern the State. 
They have no right to determine for instance the meaning and legal 
eflect, in case it be seriously disputed, of official documents ” (page 
338). 


This is one of the points taken by the learned Advocate for 
the Respondent, viz., that it is obviously inequitable that the terms 
of a lease granted by Government should be determined by the 
Government and not by the Civil Court. 
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Now it appears that the * droit administratif,” though it exists 
in many countries, in fundamentally opposed to English ideas. To 
quote Dicey again “that rule of law then which formsa funda- 
mental principle of the (English) constitution has three meanings or 
may be regarded from three different points of view....... It 
means again equality before the law, or the equal subjecting of all 
classes to the ordinary law of the land administered by the ordinary 
law Courts; the “rule of law” in this sense excludes the idea of 
exemption of officials or others from the duty of obedience to the 
law which governs other citizens or from the jurisdiction of the 


_ ordinary tribunals ; there can be with us nothing really correspond- 


ing to the ‘‘ Administative Law” (“‘droit administratif”) or the 
‘administrative tribunals” (trzbunans adminzstratifs) of France. 
The notion which lies at the bottom of the “administrative law” 
known to foreign countries is that affairs or disputes in which the 
Government or its servants are concerned are beyond the sphere 
of the Civil Courts and must be dealt with by special and more or 
less official bodies. This idea is utterly unknown to the law of 
of England and indeed is fundamentally inconsistent with our 
traditions and customs” (page 198.) 

I think it is clear that section 53 (2) (1) Upper Burma Land 
and Regulation does affect one of the unwritten laws referred to in 
section 22 Indian Councils Act andis therefore ultra vires. It may 
well be that in a backward country, the advantages of the ‘ droit 
administratif”’ may far outweigh its disadvantages and that it may 
therefore be worth while to introduce such a scheme and _ the intro- 
duction could hardly be taken as a hardship to persons who lived 
under the old Burmese regime and in the course of time as the 
people became more enlightened the operation of the scheme might 
be gradually restricted as is happening at present in France, but I 
think it is clear that such a scheme could be introduced by the 
British Parliament alone. 

ITaccordingly hold that section 53 (2) (ii) Upper Burma Land 
and Revenue Regulation is w/tva vires of the legislature and that 
the present suit was cognizable by the Civil Courts and I direct 
that the appeal be now heard on the merits. 
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IN THE COURT OF THE JUDICIAL 
COMMISSIONER, UPPER BURMA. 


CiviL SECOND APPEAL No. 330 OF I9QI4. 





MI KIN andr ... Sat ais ... APPLICANTS. 
Vs. | 
MI SAN ME & 2 others ee .«» RESPONDENTS. 


For Applicants—C. G. S. Pillay. 
For Respondents—Dutt. 


Before H. E. McColl, Esq., 1.c.s. Addl. J. C. 
Dated r8th February 1915. 


Buddhist Law—I nheritance—Share of a great-grand-dauphter in her erand-mother’s 
estate in competition with her grand-aunts. 


Heid that an out-of-time grand-daughter of a predeceased son cannot inherit at 
all in competition with a daughter. 

Held that where the grand-father dies without obtaining a vested interest, the 
great-grand-children are not entitled to inherit at all in their great-grand-mother’s 
estate. 

In case where the grand-father survives the great-grand-father, the latter’s 
estate would be divided equally between his great grand-children and his other sons 
or daughters who are the grand-uncles or aunts of the claimants. 

field also that the general principle of inheritance in Buddhist Law is that the 
nearer relatives exclude the more remote prevails except in the case o! an out-of-time 
grand child getting }th of what his father would have got and the case of the eidest 
son of an auratha son. 


JUDGMENT. 

The second plaintiff appellant Ma Saw Heik is the posthumous 
daughter of Maung Shwe Tha who is the only son of Maung Lu 
Gaung, the only son of Ma San U. Maung Lu Gaung died first, 
then Maung Shwe Tha died and lastly Ma Saw U died in 1273. 

Ma Saw Heik is thus Ma San U’s great-grand-daughter. 
She and her mother Ma Kin, widow of Maung Shwe Tha brought 
a suit for a %th share of the state left by MaSan U. The Defen- 
dants were Ma San Me and Ma San Di daughters of Ma San U 
and Ma Pwa Zon sister of Maung Shwe Tha. 

The plaintiff-appellant Ma Kin obviously has no claim as her 
ae Maang Shwe Tha had not acquired any vested right when 
he died. 

The courts below have also agreed on the authority of Maung 
Nyo and 2 others v. Ma Hla Kyu and 3 others (1) ‘that the 
second plaintiff appellant has no claim to inherit either and 
the only question now to be decided is whether this decision is 
correct. It is urged that if Maung Shwe Tha had been alive he 
would have been entitled as the eldest son of the eldest son to the 
same share as Ma San Meand Ma San Di, and that there is no 
reason why Ma Saw Heik should not get her share or at any rate 





(1) II L. C. 226, 
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a portion of it in accordance with the texts in section 86 of U 
Gaung’s Digest. These texts are substantially the same and it 
will be sufficient to cite one. The Text from the Vannadhamma 
runs. ‘ There are four classes of heirs namely children, grand- 
children, great-grand-children and_ great-grand-son’s children. 
When partition of inheritance is made amongst them, those stand- 
ing in close relationship to the ancestor stall get two shares and 
those distantly related one share. There shall be equal partition 
among those standing in the same degree of relationship.” 

The case of an out-of-time grard-child getting jth of what his 
father would have got and the case of the eldest son of an auratha 
son are exceptions to this sule. 

The rule moreover does not seem to me to help Ma Saw Heik 
As explained in Ma Hmaw v. Ma On Bwin and three others (2) 
there is a principle in Buddhist Law that the nearer relatives 
exclude the more remote even in the case of inheritance by direct 
descendants. The rule now cited is an exception to this general 
rule but I do not think the exception should be extended further 
than the language of the texts actually justifies. 

If the only person competing with Ma Saw Heik had been 
Ma Pwa Zon then these texts might be good authority for giving 
Ma Saw Heik half as much as Ma Pwa Zon got but I do not think 
the texts are an authority for holding that an out-of-time grand- 
daughter of a pre-deceased son can inherit at all in competition 
with a daughter. If an out-of-time grand-daughter gets only } of 
what her aunts get, it would be absurd to suppose that her 
daughter or rather the daughter of an out-of-time grandson would 
be given a half. In the present case 1 think Ma Saw Heik must 
be held to be excluded by Ma San Me and Ma San Ti. This is 
apparently the view taken by the Mr. Burgess in Ma Gun Bon 
vs. Mg. Po Kywe(3) as well as inthe ruling relied upon by the 
courts below. 

§ 33 of the roth Book of the Manukye has also been cited but 
that merely lays down that the non-partition of an estate for 3 
generations shall not be a bar to a claim to inheritance but beyond 
that it shall be. 

The texts collected in § 88 of the Digest appear to cover the 
present case. The one from the Manutye is as follows: ‘‘ The 
rule of partition of the great grand-father’s estate between his great 
grand-children on the one part and their grand-uncle on the other 
follows the ordinary rules of partition according as their grana- 
parents predeceased or survived the owner of the estate. ‘* Under 
this rule and under similar conditions even great grand-children’s 
children are entitled to share with their great grand-uncle the estate 
of the latter’s father.” 

The text from the Manu runs. “ In the case of partition of 
the great grand-father’s estate between great grand-children and 
their grand-uncle, the heirs should see whether the great grand- 
children are entitled to inherit or not and then make the parti- 
tion.” 


(2) II L. C. 124. (3) II N. B. R. 97—o1 p. 66 at p. 75. 
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This clearly indicates that in some circumstances the great 
grand-children are not entitled to inherit at all, and I take that to 
be when their grand-father died before obtaining a vested interest. 

The text from the Cittara perhaps makes the matter clearer 
still. ‘‘ The rule of partition of the great grand-father’s estate 
between great grand-children on one part, and their grand-uncle 
onthe other, is that the two parties should share the estate 
equally if the former’s grand-parents survived the owner of the 
estate.” 

In the present case Mg. Lu Gaung predeceased Ma San U 
and therefore Ma Saw Heik in competition with her grand-aunts can 
get nothing. . 


The appeal is dismissed with costs. 


IN THE COURT OF THE JUDICIAL COM- 
MISSIONER, UPPER BURMA. 


CRIMINAL REVISION CASE NO. 229 OF IQI5. 
NGA HEIN ees sis ..» APPLICANT. 
VS. 


K.-E. we o bie .. RESPONDENT. 
For Applicant—S. Vasudevan, Advocate. 
Before L. H. Saunders, Esq., I. C. S. 


Dated the 18th March 1915. 


Criminal Procedure Code—Section 110, Clauses (a) and (f)— What is meant by evi- 
dence of general reputation ?—Value of evidence of Police Officials and Ward head-inen— 
Sureties need not be land-holders. 


Held that no order for security can stand when it is based on a charge not com- 
municated to the Applicant. 

field that evidence of general repute must be evidence given by respectable per. 
sons who are i ens with the person on trial, who live in the same neighbourhood 
and are aware of his reputation; mere evidence of suspicion that the applicant com- 
mitted certain acts is not generally of any value aod especially so when given by 
persons responsible for the maintenance of order. 

Held that though Section 11> provides for proceedings being taken against per- 
sons whom the police look upon as a clever scoundrel and yet are unable to convict him 
of any particular offence and therefore desire to have him locked up, the section does 
not provide for an order being made without reasonable grounds. 

Held that the order requiring sureties to be respectable holders of landed property 
was an improper order framed with the express intention of preventing the applicant 
from furnishing security. Magistrates shouid see that sureties are such persons as 
are in a position to influence the applicant and are likely to be able to restrain him. 
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ORDER. 


The District Magistrate has commented upon some of the 
grosser errors of the Magistrate who tried this case. He has also 
raised an objection which was perhaps hardly justified to the form 
in which the order setting forth the substance of the information 
received was recorded. 


The order was in the words of Section 110 (a) Criminal Pro- 
cedure Code and was in the nature of an alternative charge. The 
Applicant knew what he had to meet and there can be no doubt 
that he was not prejudiced. It is extraordinary that having dis- — 
played so much solicitude'‘on the applicant’s behalf lest he should 
have been prejudiced by an order containing a charge which was 
communicated to him, the District Magistrate should have upheld 
the proceedings of the Sub-divisional Magistrate on the ground 
that the fapplicant was a dangerous character a charge under Sec- 
tion 110 (f) Criminal Procedure Code which was never communi- 
cated to him. On this ground alone, it appears to me that the 
order cannot stand. But the proceedings appear to reek with 
everything with which proceedings of this kind should not. 

The applicant was charged with being by habit a robber, 
house-breaker or thief. He has never been convicted, and it is 
apparently sought to prove the fact by evidence as to his reputa- 
tion. The witnesses called were three Police Officers and three 
Ward-headman. Only one of the latter is a resident in the same 
quarter as the Applicant. Where it is sought to prove the reputa- 
tion of a person, the evidence which is required is the evidence of 
respectable persons who are acquainted with the person on his trial, 
who live in the same neighbourhood and are aware of his reputation 
and as the District Magistrate notes, these persons should ordi- 
narily not be officials. Reputation may be due to the fact that the 
Respondent is suspected of having committed certain acts, but 
such evidence is not generally of great value; where it is the evi- 
dence of persons who are responsible for the maintenance of order 
and who have attempted unsuccessfully to procure the conviction 
of the Respondent, it is probably of very little value indeed. 

Here, the Magistrate in his order states suspicions as facts 
and proceeds to argue upon them. He says “ The facts as esta- 
blished by the evidence for the prosecution are that he is in posses- 
sion of two revolvers.” And he then proceeds to argue that 
because revolvers had been used in certain crimes the Applicant— 
Respondent must have been concerned in them and soon. The 
Magistrate appears to have been of the opinion that the present 
condition of the country made it necessary for the protection of the 
well-disposed members that ‘‘a man of Accused’s class” should be 
put upon security. What the condition of the country is, or 
whether the Magistrate supposes that, because he thinks that the 
condition requires it, the provisions of the law should be overridden 
is not clear. What does appear to be clear is that the Police look 
upon the Applicant—Respondent as a clever scoundrel and they 
have been unable to convict him of any particular offence, and they 
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therefore desire to have him locked up. Section r1o of the Code of 
Criminal Procedure no doubt provides for such proceedings but it 
does not provide for an order being made without reasonable 
grounds. 

_ Moreover, it appears probable that the order of the Magistrate 
as to security was framed with the express intention of preventing 
the applicant from furnishing security, and if so, I can only say 
that it was in keeping with the rest of the Magistrate’s procedure 
in which he admitted evidence which can have had no object but to 
prejudice the Applicant and apparently held that a conviction was 
a conviction whether it was upset in appeal or not. 

The order both of the Magistrate and of the District Magis- 
trate requiring the sureties to be respectable holders of landed pro- 
perty was also an improper order. The sureties required in a 
case of this kind are persons who are in a position to influence the 
Respondent and likely to be able to restrain him and who if they 
fail to do so, can forfeit the amount mentioned in the bond. It is 
not to be supposed that only holders of landed property can be in 
such a position. Such a restriction should not be made in the 
order, but it is for the Magistrate when security is offered to con- 
sider whether sureties are persons of the kind described. 

The order of the Magistrate is set aside and ‘if the Applicant 
is in custody he will be released, or if he has executed a bond, the 
bond will be cancelled. 
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IN THE CHIEF COURT OF LOWER BURMA. 


Civit First APPEAL* No. 127 OF 1914. 


E. F. DOVER ae wes PLAINTIFF—APPELLANT. 
Vs. 
E. S. DOVER and 5 others ... DEFENDANT—RESPONDENTS. 


Before Sir Charles Fox, C. J. and Sir Henry Hartnoll, J. 
For Appellant—Campagnac. 
For Respondent—Lambert (Senior.) 
Dated 15th September 1914. 


Partnershi p—A ppotntment af a Receiver on dissolution of a partnershi p—Pur pose— 
Good will— Securing its value for each partner. 

Where, on the dissolution of a partnership, the appointment of a receiver to 
wind up the accounts of the parueabip was opposed by some partners on the ground 
of inconvenience, 

Held that inconvenience to the parties is an inevitable incident when partners 
fall out and is a disadvantage of carrying on business in partnership. 

Held also that the usual way of guarding the divergent interests of the partners 
when they fall out is by appointing a receiver and ordering the goodwill of the busi- 
ness and stock-in-trade to be sold, the partners being at liberty to bid at the sale. 


ORDER. 

This is an application for the appointment of an ad «interim 
Receiver of partnership property pending the disposal of an appeal 
from a preliminary decree directing accounts of the partnership to 
be taken. The judgment on which the preliminary decree is based 
was adverse to the appellant. 

Complications have arisen in connection with the estate of the 
late E. T. Dover owing to his widow and administratix not having 
dealt with the estate in the way in which the law directs an estate 
should be dealt with. The consequence is that the parties have 
created a non-descript relationship between themselves in connect- 
ion with the business of the deceased which vested in the adminis- 
tration as part of his estate. In the course of the case however, the 
advocates for all parties agreed that this relationship should be 


* Appeal against the judgment and decree of Robinson, J, sitting on the 


original side of the Chief Court, dated the oth July 1914 in Civil Regular No, 151 of 
1914, 
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regarded as one of partnership and on the 18th June a petition by 
the appellant consented to by the advocate of the defendants 
was filed praying that Tuesday the 23rd June might be fixed 
for passing a preliminary decree for dissolution of the part- 
nership and for taking of partnership accounts, etc. The day 
mentioned was fixed for the purpose but no preliminary 
decree was then made. Issues were fixed upen the points in dis- 
pute, evidenoe was taken and a decision was come toon all the 
issues except one, and then a preliminary decree was drawn up. 
This omits a good deal of what is included in Form 21 of Appendix 
D of the First Schedule to the Code of Civil Procedure. The 
record affords no explanation of why the judgment did not direct 
a decree in the ordinary form, nor does the judgment explain why 
accounts were to be taken to the 31st March of this year only. 

The decree should in ordinary course have declared that the 
partnership should stand dissolved as from the day on which the 
judgment was pronounced, and should have appointed a receiver of 
the partnership estate and effects to get in the debts due to it and 
should have ordered the goodwill of the business and stock-in-trade 
to be sold on the application of the parties, leaving it to an officer 
of the Court to fix a reserved bidding, and should further have 
ordered that any of the parties should be at liberty to bid at the 
sale. 

The form in the schedule to the Civil Procedure Code is based 
on the ordinary practice of the English Courts—see Lindley on 
Partnership (8th Ed.) page 614. 

The application for a receiver is opposed by the defendants on 
the ground that it will cause some of them great inconvenience and 
expense and incidentally that those living in the house where the 
business is carried on and those engaged in carrying on the busi- 
ness at the present time should be allowed to do so. This assumes 
that the goodwill should be allotted to them, and that the Court 
should tell the plaintiff that he must be content with what the 
Court may, by some unexplained method of valuation, hold to be the 
value of the goodwill and assets of the business. 

Inconvenience to the parties is an inevitable incident when 
partners fall out and is a disadvantage of carrying on business in 
partnership. The rules as to goodwill are thus stated in Lindley 
on Partnership, page 511. 

1. That if a firm is dissolved and there is no agreement to the 
contrary the goodwill must be sold for the benefit of all the part- 
ners if any of them insist on such sale. 

2. That so far as is possible, having regard to the right of 
every partner to carry on business himself, the Court will on the 
disolution interfere to protect and preserve the goodwill until it can 
be sold. 

The way in which it does interfere is to appoint a receiver of 
the partnership assets.. A dissolution is inevitable in the present 
case, and we may regard as done what should have been done by 
the preliminary decree. It does not appear to us that in the pre- 
sent state of feeling between the plaintiff and the defendants there. 
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is any ground for hope that the parties will come to an arrange- 
ment about taking over the business. We therefore think that the 
ordinary: course should be followed in the suit. 

Mr. A. Agabeg having already been appointed Commissioner 
to take the accounts, we appoint him Receiver of the partnership 
estate and effects to get in its outstanding book-debts and claims, to 
manage the business until it can be sold and to sell the stock-in- 
trade and goodwill of the business as a going concern at such reserve 
as he may think fit to fix, the parties being at liberty to bid at the 
sale. It being evident that the lease of the premises in which the 
business is carried on, was taken for the purposes of the business, 
the remainder of the term of the lease must be included in the sale. 
If however the parties all agree to some other arrangement within a 
month from this date, the sale need not be carried out. The defen- 
dants must pay the plaintiffs costs of this application—3 gold 
mohurs being allowed as advocate’s fees. 





IN THE CHIEF COURT OF LOWER BURMA. 


Civiz 1st APPEAL* No. 78 OF 1913. 


AHMED MOOLA DAWOOD and one... APPELLANTS. 
VS. 
FATIMA BEE BEE .... ane aye RESPONDENT. 


For Appellants—Coltman and Alexander. 
For Respondent—Das. 


Before Sir Charles Fox Kt., Chief Judge and Sir Henry 
Hartnoll J. 


Dated, 7th December, 1914. 





Probate and Administration Act (V of 1881), s. 78—Administration bond—surety’s 
Kability, suit 10 enforce—Limstation—LimitationAct (1X of 1908) Sch. I Art. 68. 

A sult to enforce the liability of a surety under an administration bond is barred 
under Article 68 of the Limitation Act, 1908 if not brought within three years of the 
breach of a condition contained in the bond. 


JUDGMENT. 


Fox, C. J.:—One Ebrahim Sahib Khateeb died intestate 
at Mecea in or before 1880 leaving property in Rangoon. His 
widow and children continued to live at Mecca after his death. 
In January 1899, his eldest son Mahomed applied to the Court of 
the Recorder of Rangoon for letters of administration to his father’s 
estate arid letters were granted to him. He signed an administra- 
tion bond as required by section 78 of the Probate and Administra- 
tion Act 1r88r for Rs. 80,000. Ahmed Moola Dawood and 





* Appeal under sec. 14 (a) L. B. Courts Act against the judgment and decree of 
Mr. Justice Ormond sitting on the original side dated 2nd April, 1913 in Civil Regu- 
las No. 366 of rg12. 
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Mahomed Ebrahim Hoosein Mansoor signed it as his sureties. The 
latter has since been declared an insolvent and is represented on 
this appeal by the Official Assignee. 

Two days after the date of the letters, Mahomed 'filed a petition 
representing that the only assets of the estate consisted of some 
house property in Rangoon, and that he was unable to administer 
the estate without selling or mortgaging this property. He asked 
for leave to be granted to him under section go of the Act, to sell 
or mortgage it. This application was granted without any in- 
quiry. The result shows what may happen when such applications 
are granted without very careful and full enquiry as to the neces- 
sity for selling immoveahle property which has devolved upon 
members of a family. The property had apparently been for many 
years the chief source of income of the family and Mahomed could 
have carried out his duties as administrator by executing a con- 
veyance of the property to the heirs. If that had been done, there 
would have been less opportunity for Mahomed to commit the fraud 
he subsequently committed. In 1903 he sold for nearly three lakhs 
of rupees property which in his application for letters of administa- 
tion was valued at Rs. 40,000 only. 

It was plainly his duty to distribute the purchase money — 
among the heirs within a reasonable time, but he did not do so. 
The plaintiff who is one of his sisters came from Mecca to Rangoon 
and in 19gIo instituted a suit against Mahomed for an account and 
administration of their father’s estate. In that suit Mahomed was 
held liable to pay the other heirs over three lakhs of rupees, of which 
over fifty-six thousand rupees were payable to the plaintiff. This 
amount not having been paid she applied to the Court to assign 
to her the administration bond with a view to proceeding against 
the sureties under it. It was assigned to her on the 22nd March, 


1912. 

: She filed the suit out of which this appeal arises on the 4th 
September 1912 and init she sought to recover from the sureties 
the amount mentioned in the bond. The plaint states that the 
cause of action arose on the 11th September 1911, which is the 
date of the decree in the suit she brought against Mahomed. 

The case has been disposed of on the point of limitation, which 
the Original Court decided in favour of the plaintiff. The solvent 
surety and the Official Assignee appeal against this decision. 

The question of whether the suit was barred by limitation 
must depend upon what article: of the Indian Limitation Act 
applies to it. The bond follows a well-known English form in 
which the obligors first bind themselves to pay a certain amount ot 
money to the obligee, but the later portion says that in certain 
events the obligation to pay the amount shall be void. The later 
portion of the bond now in question is as follows :— 

““The engagement of this bond is such that if Mahomed 
Ebrahim Sahib Khateeb, the person appointed by the Court of the 
Recorder of Rangoon under the Probate and Administration Act V 
of 1881, to be the administrator of the estate of Ebrahim Sahib 
Khateeb deceased who died at Mecca in Arabia on or about the oth 
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May 1880 intestate do make a true inventory of all the estate of the 
said deceased which has or shall come to his possession, power or 
knowledge and do exhibit the same unto the said Court on or before 
the 18th January 1900and the same estate and all other the estate 
of the said deceased at the time of his decease which at any time 
after shallcome unto possession of the said Mahomed Ebrahim 
Sahib Khateeb do administer according to law (that is to say) do 
pay the debts which he owed at his decease and further do render 
a true account of his said administration whenever by law required 
to do so, and the residue of the said estate do pay unto such per- 
Son or persons as shall be entitled thereto under the said act 

. «then this obligation to be void or else to remain in full 
force.” 


The last seven words contemplate that the bond shall remain 
in force for ever if the administrator does not do the acts previously 
mentioned as relieving him and the sureties from the obligation to 
pay the amount of the bond, but the Limitation Act makes no 
special provision for administration bonds and consequently one of 
the articles of it must apply to a suit on it. 


Articles 68 and 80 of the First Division of the first Schedule to 
the Act have been referred to, but as Article 68 enactly meets the 
case of such a bond, no other article need be considered. 


Under article 68 three years is the limitation period for a suit 
on a bond subject to a condition and the period begins to run from 
the time when the condition is broken. 


It is clear from the explanation of the word ‘bond’ in section 
2 of the Act that the bond in the present case isa “bond subject 
to a condition” provided for in article 68. 


The first of the conditions of the bond which was broken by 
Mahomed the administrator was that contemplating his filing an 
inventory within a year of the grant of letters of administration so 
that the first breach was in 1903 when he had in has hands moneys 
of the estate which could and should have been distributed amongst 
the heirs, but did not do so. Consequently the suit of the plaintiff 
was long time-barred when brought. 


The application of Article 68 to administration bonds may be 
attended with results which the legislature could scarcely have 
contemplated, but in the absence of any special provision for such 
bonds remaining in force for as long as an administrator does not 
do his duty, the plain provision of the law as it stands must be 
applied to them. The appeal is allowed and the plaintiff's suit is 
dismissed with costs. Sheis also ordered to pay the appellant’s 
costs of this appeal one set only. 


HARTNOLL, J.:—I concur. 
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IN THE CHIEF COURT OF LOWER BURMA. 


CiviL First APPEAL* No. 130 OF IQI4. 





U VISAYA wea oe ... PLAINTIFF— 
APPELLANT. 
VS. 
U ZAW TA 35 ae ... DEFENDANT— 
RESPONDENT. 


For Appellant—May Aung. 
For Respondent—Mg. Po Han. 


Before Sir Charles For Kt. Chief Judge and Sir Henry 
Hartnoll. 


Dated, 22nd December 1914. 


Buddhist Ecclesiastical Law—Jurisdiction—Lcclestastical and Civil, in Lower 
Burma—Civil Procedure Code (Act V of 1908), Section 9—Thathanabaine. 
The Civil Courts in Lower Burma have jurisdiction to entertain and try suits of 


an Ecclesiastical nature. 

The authority of the Thathanabaing has been recognised by Government in 
Upper Burma only. In the absence of sucha recognition Section g of the Civil 
Procedure Code shall apply to disputes between Burman Euddhist Priests. 


JUDGMENT. 


The suit is one between two Burman Buddhist priests. The 
appellant sued the respondent to recover possession of certain lands 
of [which he has been in possession for a considerable numbez o 
years, and for possession of certain religious manuscripts. The 
lands appear to be lands that have been occupied by members of 
the Buddhist priesthood for a long period of years, and the points 
at issue between the parties appear to involve points of Burmese 
Buddhist Ecclesiastical law. The suit has been dismissed on the 
ground that civil courts should abstain from deciding points which 
fall within the sphere of Ecclesiastical jurisdiction. In appeal it is 
urged that there are no Ecclesiastical courts in Lower Burma and 
that the case is triable by a civil court. In Upper Burma it has 
been ruled that the civil courts are bound by the decisions of the 
Buddhist Ecclesiastical authorities in matters within their com- 
petence and that they should also abstain from deciding points 
which fall within the sphere of Ecclesiastical jurisdiction. It has been 
brought to our notice that Government has recognised the authority 
of the Taungwin Sayadaw as Thathanabaing of Upper Burma. 
(Burma Gazette, General Department Notification No. 255 of Octo- 
ber 22, 1903 page 715). But Government has not recognised the 
authority of the Thathanabaing in Lower Burma as appears from 


* Appeal against the Mole ae and decree of the District Judge of Henzada, 
dated 5th May 1913 in Civil Regular No. 9 of rg11. 
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the record of the proceedings of the Legislative Council on the 
6th April last. (Burma Gazite, Part III, pages 72-73). There 
are, therefore, no recognised Ecclesiastical authorities in Lower 
Burma. Section g of the Civil Procedure Code enacts that the 
courts shall, (subject to the provisions herein contained) have 
jurisdiciton to try all suits of a civil nature, excepting suits of 
which their cognizance is either expressly or impliedly barred. 
This is a suit of a civil nature; it is a claim to certain lands and 
manuscripts. 

The civil courts in our opinion clearly have jurisdiction to 
decide the suit and should do so. The appeal is allowed with costs 
and the decree of the district court is reversed. The District 
Court will proceed to decide the suit on its merits and the costs in 
that court will follow the final result. The appellant will receive a 
certificate under section 13 of the Court Fees Act authorising him 
to receive back from the collector the full amount of fee paid on the 
memorandum of appeal. 


_—_—_——EEEeee 


IN THE CHIEF COURT OF LOWER BURMA. 


CIvIL 1st APPEAL* No. 36 OF 1913. 


DINYAR HIRJI KHORSHED ... ... APPELLANT. 
Vs. 
1. MAUNG INN, Administrator pendente lite 
to the estate of the late G. W. Davis. RESPONDENTS. 
2. MAUNG SHWE GOH eae eae 


For Appellant—N. N. Burjorjee. 
For 2nd Respondent—Ormiston. 


Before Sir Charles Fox, Kt., Chief Judge and Mr. Justice 
Parlett. 


Dated, 14th December 1914. 


Mortgagor and mortgagee—Agreement that mortgaged property shall be deemed 
sold 1f interest not paid ona specified date—Failureof payment—suit for specific pere 
Jormance—Interest after specified date, whether allowable to mortgagee. 


Where a mortgagor agreed with his mortgagee that if he failed to pay all the 
interest due on the mostgage—money on a particular date, the mortgaged pro- 
perty shall be deemed to be sold to him for a certain amount and he should be 
paid the difference between that amount and the mortgage amount with interest 
due thereon; and on his failing to pay the interest on the specified date, the 
mortgagee sued for specific performance of this contract ; 





* Appeal against the order passed on the Original Side of the Chief Court, 
Lower Burma, dated 17th December, 1912 in Civil Execution Case No. 336 of 19G9 
for execution of the decree in Civil rst Appeal No. 32 of 1908. 
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L. B. Held that, as equity regards that as done what should have been done, the 
mortgagee became the owner of the property on the date the mortgagor failed to 
Dinyar Hirji pay the interest and that he is not entitled to any further interest on the mortgage 
Khorshed, —mMoney, but that he should pay to the mortgagor the difference between the 
purchase money and the principal and interest due thereon up to the specified 


Maing Inn date. 
ee JUDGMENT. 

; Fox, C. J.—One G. W. Davis mortgaged some land to 
Maung Shwe Goh, one of the Respondents onthis appeal to 
secure the repayment of Rs. 50,000 and interest. Being unable 

. to pay the amount due on the mortgage Davis wrote a letter in 
the following terms :— 





RANGOON, 4TH APRIL, 1906. 
My Dear MAuNG SHwE GOH, 


I write this to inform you that as I have not got the interest 
due on Rs. 50,000 ready now, I request you to give me three 
months more for payment to you of all interest due thereon. 
Should I fail to do so on or before the 6th July 1906, I agree to 
the whole land being sold to you for Rupees one Lakh 
(Rs. 1,00,000). 

_ After deducting out of this amount Rs. 50,0co already 
received by me and all interest due thereon, the balance should be 
paid to me when the land shall become yours unconditionally.” 

Davis did not pay the interest due on July 6th, 1906. 
Maung Shwe Goh called upon him to carry out the promise to 
sell the land contained in the above letter. Davis repudiated 
the letter. On August 17th, 1906, Maung Shwe Goh instituted 
a suit for specific performance of the contract. Litigation bet- 
ween the parties went on until July, 1911, when His Majesty’s - 
order in Council on an appeal" by Davis was passed. Davis had 
been ordered by an Appellate Bench of this Court to specifically 
perform the contract. His appeal against the decision was dis- 
missed. Davis remained in possession of the property until 
March 24th, 1911, but paid no interest on the mortgage. In 
taking the account of what should be deducted out of the pur- 
chase price of one lakh of rupees the Deputy Registrar allowed 
Maung Shwe Goh the principal Rs. 50,o00 and interest up to 
March 24th, 1gt1. Principal and interest amounted to 
Rs. 85,784-5-1.. This calculation was confirmed by the Original 
Court. The appellant, who is a second mortgagee of the land 
appeals against the order, contending that Maung Shwe Goh 
should only be allowed interest on the mortgage up to July 6th, 
1906. The letter set out above appears to me to contemplate 
that the land should be Maung Shwe Goh’s, if Davis did not 
pay the interest due on the mortgage before July 7th, 1906 and 
if Maung Shwe Goh paid Davis the difference between the 
amount due on the mortgage up to that date and a lakh of rupees. 
Both parties must have contemplated that Davis’ liability to pay 
Interest on the mortgage after that date should cease. It may 
be noted that Maung Shwe Goh was anxious to get the land at 








* Sec. 4 B. L. T. 229 for the Privy Council Case. 
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the price and there can be no doubt of his intention to pay what 
he had to pay if Davis failed to pay the interest due. If the 
agreement had been carried out the mortgage would in law have 
become merged in Maung Shwe Goh’s ownership of the land. 

Uuder the circumstances, the maxim that equity regards as 
done what should have been done is applicable. Jn Birch v. 

Joy :*) the Lord Chancellor St. Leonard made the following re- 
marks upon the relationship between seller and purchaser when 
a contract for sale of land is made. ‘‘ From the time at which 
the purchaser was to take possession of the estate he would be 
deemed its owner, and he would be entitled as owner to the 
rents of the estate, and would have kept them without account. 
From the same period the seller would have been deemed owner 
of the purchase money, and that purchase money not being paid 
by the man who was receiving the rents, would have carried 
interest, and that interest, would have belonged to the seller as 
part of his property. A Court of equity, as a general rule, con- 
siders this to follow. The parties change characters, the pro- 
perty remains at law just where it was, the purchaser has the 
money in his pocket, and the seller has the estate vested in 
him; but they exchange characters in a Court of equity, the 
seller becomes the owner of the money and the purchaser be- 
comes the owner of the estate.”” According to this, Maung Shwe 
Goh was entitled to the rents and profits of the land from July 7th, 

1906 and Davis was entitled to receive from Maung Shwe Goh 
interest on the amount of money the latter should have paid on 
that date. The fact that Maung Shwe Goh omitted to claim the 
rents and profits in his suit can not alter the position of the parties 
and enable him to continue his mortgage and so obtain subse- 

quent interest after the date on which he in equity became 
owner of the property. The case of Wallis v. Bastard (2) relied 


L. B. 
Dinyar Hieji 
Khorshed. 
v. 
Maung Inn 


and Maung 
Shwe Goh. 


on by the respondent’s advocate was a case in which a purchase © 


by a mortgagee from her mortgagor was involved. I do not 
gather from the report that any different principle was adopted 
by the Court. The mortgagee obtained possession of the land a 
little more than three months after her purchase, but she did 
not pay the full purchase money. Many years after Ithe sale 
persons claiming through the mortgagor brought a suit for the 
balance of purchase money due and claimed interest on it 
from the date on which the mortgagee had obtained possession. 
No interest had been claimed or paid on the mortgage. The 
decision was that the amount due on the mortgage at the 
time when the mortgagee obtained possession should be set of 
against the purchase money, and the balance of such purchase 
money after deducting the set off should bear interest. No doubt 
interest on the mortgage was allowed up to the time when pos- 
session was obtained by the alain but the case was one in 


re a 





at (r85x) 3 H. re Cases ssi at pp. 590, 591; 10 Eng. Rep. 2 aa2 at p. 233; 
88 R. R, 212 at p. 2 


ae (1853) 4 Deg. *M, and G, 251; 102 R. R. 115. 
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which there had been no contention between the parties at the 
time and the Lord Chancellor inferred from the circumstances 
of possession having been taken in 1842 by the mortgagee and 
of no claim having been made for interest by either party 
that there had been a perfectly understood agreement between 
them that one debt should wipe off a portion of the other debt. 

In the case we have to deal with, there is nothing to indi- 
cate that there was a verfectly understood agreement that Davis 
should go on being liable for interest on the mortgage after 
6th July 1906 against which should be put interest on the amount 
due by Maung Shwe Goh up to the time the purchase money 
was paid in full. 

I would allow the appeal and setting aside the order 
appealed against, direct that an account be taken of what was 
due for principal and interest on the mortgage up to the 7th 
July, 1906 and that Maung Shwe Goh be ordered to pay into 
Court the difference between that amount and one lakh of rupees. 
Maung Shwe Goh should pay the costs of this appeal, 5 gold 
mohurs being allowed as advocate’s fee. 

PARLETT J.—I concur. 


= are 


IN THE CHIEF COURT OF LOWER BURMA. 


CiviL 1st APPEAL* No. 4 OF 1913. 





MA TIN MAY soa we Bee PLAINTIFF— 
APPELLANT. 
vs. 
17 MAUNG MAUNG Bel ies DEFENDANT— 
2. WIGHTMAN & COY., LTD. sas RESPONDENTs. 
For Appellant—Dantra. 


For 2nd Respondent—B. Lentaigne. 


Before Sir Charles Fox Kt., Chief Judge and 
Mr. Justice Hartnoll. 


Dated zoth October 1914. 


Buddhist Law—Husband and wi fe—Wife’s interest in joint property affected by mort- 
gape executtd by husband alone under certain sircumstances—Wife's conduct and acguies- 
conce—LEstop pel. 

Where it was clear from the evidence that thongh the business was carried on in 
the husband‘s name only, the wife knew of the mortgages and acquiesced in them from 
the beginning. 

Heid that the husband had power to bind and did bind the wife's interest in 
the mortgaged properties. 








cA ] against the judgment and decree of the District Judge of Pega, dated 
16th December 1912, in Civil Regular No. 28 of 1912. 
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As to whether the mortgage decree passed against the husband alone affected 
the wife and her interest inthe mortgaged property as she was not a party to the 


suit 

” Held that she was estopped from pleading this as the mortgagees were misled by 
the facts that the leases of the sites of the mills were in the name of the husband alone, 
‘that in his business transactions he alone appeared as the rice mill owner and that she 
did not say that she was half-owner of the mortgaged properties although she took 
part in the negotiation of the second mortgage. 


JUDGMENT. 


Messrs. Wightman and Co., admittedly advanced to Maung 
Maung, the husband of Ma Tin Me the appellant the sums of 
Rs. 35,000 and Rs. 25,000. As security for the first loan the Mill 
premises and other properties mentioned in paragraph 2 (A) (B) 
and (C) of the plaint were mortgaged and as security for the second 
loan the Mill premises and properties mentioned in paragraph 2 
{D) of the plaint were mortgaged. The respondents Messrs. Wight- 
man and Co., subsequently sued Maung Maung to recover the 
amount due on the two mortgages and obtained the usual mortgage 
-decree. They subsequently became the auction purchasers of the 
mortgaged properties. 

Now Ma Tin Me brings this suit to obtain a decree declaring 
that she is the joint owner of the mortgaged properties that 
her share in them is one half, that the mortgage created by Maung 
Maung does not bind her interest and that the mortgage decree 
passed against Maung Maung in favour of respondents does not 
affect her or her interest in the property. Her suit has been dis- 
-missed by the District Judge and she appeals. 

The first point for consideration is whether she and Maung 
Maung jointly own the properties mortgaged by Maung Maung 
and on a consideration of the evidence it must be held that they do. 
They are a Burmese Buddhist couple, and the premises mortgaged 
-were acquired after their marriage, the mills being erected after 
their acquisition. As the Exhibits show, appellant and Maung 
Maung borrowed heavily from a Chetty firm. It is reasonable to 
assume that such borrowed monies had their part in the erection of 
the first mill. The second mill appears to have been paid for, in 
-great part, with the money advanced by respondents on the second 
mortgage. Ma Tin Me took a considerable part in the raising of this 
loan. 

The next point for decision is whether Maung Maung in creat- 
ing the mortgages bound Ma Tin Me’s interest in the properties 
mortgaged. The leading case on the subject is that of Ma 7hu v. 
Ma Bu |") which has never been dissented from. It is clear from the 
-evidence that Maung Maung has been conducting the paddy and 
the milling business and that Ma Tin Me’s name has not appeared 
in connection therewith. 

The letter Exh. 1 shows that the business was carried on solely 
in Maung Maung’s name—the business stamp being ‘‘ Maung 
Maung, Deiku Rice Mill Owner” The contracts Exh. 3 and 4 are in 





(t) S. J. 578- 


Google 


L. B. 
Ma Tin May. 


v. 

1. Maung 
Maung 

2. Wightman 

& Coy., Ltd. 


L. B. 
Ma Tin May. 


2. 

x. Maung 
Maung 

2. Wightman 

& Coy., Ltd. 


68 THE BURMA LAW _ TIMES. [VOL. VIII. 


the name of Maung Maung only. The evidence clearly shows 
that Ma Tin Me knew of the mortgages and acquiesced in them 
from the beginning, for I can see no reason to disbelieve the defence 
witnesses. In the circumstances it must be held that Maung Maung 
in executing the mortgages had power to bind and did bind Ma Tin 
Me’s interest in the mortgaged properties. 

The last point for decision is whether the mortgage decree 
passed against Maung Maung affects Ma Tin Me and her interest 
in the mortgaged property in that she was not a party to the suit and 
the decree was not passed against her. O. 34, R. 1 of the Code of 
Civil Procedure is relied on. There is no doubt that Ma Tin Me 


' should have been made a party tothe mortgage suit; but the ques- 


tion is whether she is not estopped from pleading now that she is 
not affected by the mortgage decree. It goes without saying that if 
the respondents had understood, she was half owner of the mort- 


. gaged properties, they would have joined her as a defendant in the 
' mortgage suit and so have avoided future complications. Have 
they been negligent in not joining her? They are a European firm 


and would not be likely to know the law of joint ownership of 


property acquired during the marriage of a Burmese Buddhist man 


and wife. They dealt with Maung Maung as he ostensibly held 


“himself out as the owner of the sites and mills. Admittedly the 


leases of the sites were in his name only. In his business dealings 
he alone appears as the rice mill owner. Ma Tin Me allowed this. 
Further when Abdul Aziz was conducting the negotiations leading 
to the first mortgage Ma Tin Me not only did not object but actively 
acquiesced. She did not then say that she was half owner of the 
properties. Abdul Aziz is a native of India other than Burma and 
‘may not have known Buddhist lawand customs. At the time of the 
negotiations for the second mortgage Ma Tin Me went personally 
to Mr. Paton and begged for the loan. She did not then say that 


- she was half owner, but she allowed the mortgage to be in Maung 


Maung’s name only as if he were the only owner. Such conduct 
could not but fail to mislead the respondents and cause them to 
think that Maung Maung was the owner and had power to deal 


_ with the property. Under such circumstances can they be said 


to have been negligent in not joining Ma Tin Measa defendant 
when the time came to bring a suit to recover their money? The 
disclosed conduct of Ma Tin Me is such that it is not open to her 
now to plead that she is not bound by the decree obtained by 
respondents against Maung Maung. 


The appeal is dismissed with costs. 
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IN THE CHIEF COURT OF LOWER BURMA. 


Civi, First APPEAL No. 37 OF 1g05. 





PADASHIN and one vs. MAUNG LUN and one. 


For Appellants—Palit. 
For Respondents—Dantra. 


Before Sir Charles Fox, Chief Judge and Sir Henry Hartnoll. 
Dated 23rd April 1907. 


Malicious prostcution—damages—conviction of plaintiff in Lower Court—effect thereof 
—Proof of want of reasonabie and probable cause essential. 


In a suit for damages for malicious prosecution the plaintiff must prove the fol- 
lowing four things :— 

(1) that he was innocent of the crime alleged against him. 

(2) that their innocence has been pronounced by a competent tribunal. 

3) that there was a want of reasonable and probable cause for the prosecution. 

t3} that the proceedings against him had been initiated in a malicious spirit. 

Held that the conviction of the plaintiff in the Lower Court although reversed on 
appeal is fatal to his suit for malicious prosecution save in very exceptional circum- 
stances. 


JUDGMENT. 


Fox, C. J :—The plaintiffs had been convicted by the 1st Class 
Magistrate of Kungyangon of obtaining the defendant’s property by 
cheating. Upon appeal to the Sessions Court they were acquitted. 
They then brought the suit out of which this appeal arises for 
damages for malicious prosecution. 

They had to prove first that they were innocent of the crime 
alleged against them, secondly that their innocence had been pro- 
nounced by a competent tribunal, thirdly that there was a want of 
reasonable and probable cause for the prosecution, or that the 
-circumstances of the case were such as to be in the eyes of the 
Court inconsistent with the existence of reasonable and probable 
-cause, and fourthly that the proceedings against them had been 
initiated ina malicious spirit, that is from an indirect motive 
and not in furtherance of justice. If they failed to prove any 
one of these matters, their case failed (see Abrath vy. Zhe North 
Eastern Railway Co.).") The plaintiffs proved to my mind 
only the second of these matters conclusively. Possibly it may 
also be said that they also proved the first, for even if they 
had done all, that the complainant said they had done, they 
were not liable to be convicted of cheating and of obtaining property 
by cheating. They however, in my opinion, entirely failed to prove 
the other two requisites for succeeding in their suit. The whole 
matter turns upon whether the allegation which the 1st defend- 
ant had made against them that he had paid them Rs. 4,800 as an 





(1) (1886) L. R. rx, App. Ca. 247. 
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L. B. advance in part payment of paddy which they had sold to him 


Padashin aS utterly without foundation and false. The Magistrate believed 
aoa ee that he had paid them the money, and convicted them. Upon the 


v. ruling in Subramoney Pillay Chetty vy. Maung Po Lu'2) this 
te Lun conviction would be fatal to the plaintiff's case. Without going as 
ont far as adopting the ruling in that case, which, I think goes too far, 
and adopting the rule as stated by Mr. Pollock in section 42 of his 
draft of a Civil Wrongs Bill viz., “that an action will lie if 
the plaintiff was ultimately acquitted on appeal by reason of the 
original conviction having proceeded on evidence known by the 
complainant to be false or on the wilful suppression by him of 
material information,” the plaintiffs have in my judgment, failed to 
establish that the first defendant’s prosecution of them was without 
reasonable and probable clause, and that it was malicious. 

The District Judge has dealt with the facts and evidence very 
fully and carefully. It is unnecessary to repeat them. 

There is first of all the great improbability of a man in the Ist 
defendant’s position making the allegations he did without any 
foundation for them, and knowing, as he must have known, that he 
had not the strongest proof in the shape of a signed receipt that he 
had paid the Rs. 4,800. 

The weakness of the evidence for the plaintiffs strengthens the 
belief that the rst defendant did pay them the money. 

It is a case in which two judges who saw and heard the wit- 
nesses believed the first defendant and his witnesses. There is in 
my opinion no ground for holding that the District Judge’s view 
was wrong. As against the 2nd defendant there was no substant- 
ial case, and the Judge was, I think, right in awarding separate: 
costs. I would dismiss the appeal with costs. 

_H.S. HArTNOLL, J.—I concur. 


IN THE CHIEF COURT OF LOWER BURMA. 


SPECIAL CIVIL 2ND APPEAL* No. 146 OF 1913. 


1 MAUNG YEIK 
2. MA SEIN KET $6 DEFENDANT—APPELLANTS. 


MAUNG PE tt 
2. MA MIN ZET 


Before Mr. Justice Ormond. 


For Appellants— Wiltshire. 
For Respondents—Israilkhan. 


VS. 


= 
e 


PLAINTIFF—RESPONDENTS. 


Dated 4th November rgr4. 


Mortgage or Sale—Transfer of Property Act S. sg and 59—Section 55 (6) b6—LEffeet of 
a transaction without a registered document when the transaction 1s compulsorsly registrable 





(2) (1903), 2 L. B. R. 111, 


. Appeal against the judgment and decree of the District Judge of Bassein in 
Civil appeal No, 118 of 1912 reversing the decree of the Township Judge of Bassein 


in Civil Reg. 442 of 1912. 
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Where the defendants were put into possession of 2 plots of plaintiffs land, 5 or 
6 years before the suit without any registered document on payment of Rs. 100 in 
respect of each plot and where the transaction was either an abortive mortgage 
(according to the plaintiffs) or an abortive sale (according to the defendants). 

Held that in either case the plaintiffs are entitled to possession upon payment of 
Rs. 200 as under the provisions of S, 54 and §9 of the Transfer of Property Act an oral 
transfer could effect neither a mortgage nota sale and the defendants were entitled 
only to a charge on the land under section 55 (6) 4 for the purchase money paid by 
them. 


JUDGMENT. 


ORMOND J:—The Plaintiffs sue to redeem as mortgagors two 
plots of land at Rs. roo each of which the defendants are in 
possession. No registered document or any document was effected. 
The defendants allege that the transaction was a sale. The Town- 
ship Court dismissed the suit on the ground that the plaintiffs had 
not proved their mortgage. The District Court on appeal gavea 
decree to the plaintiff for possession on payment of Rs. 200 upon 
the ground that the defendants had not proved their purchase. 
It is no doubt for the plaintiffs to prove their case; they must show 
a better title than the defendants;—and the defendants being in 
Possession, we start with a presumption in their favour—that they 
are the owners. The facts are that the defendants were put into 
possession of the plaintiff's land, 5 or 6 years before the suit by or 
with the permission. of the plaintiffs; that there was no registered 
document and that Rs. 100 was paid in respect of each plot of land. 
Under the provisions of sections 54 and 59 of the Transfer of Pro- 
perty Act an oral transaction could effect neither a mortgage nor 
a sale. The defendants, by being put into possession by the plain- 
tiffs, either under a contract for a mortgage or under a contract for 
sale, acquired no interest in the land; their only right being, if 
their case is true, to a charge on the land under section 55 (6) (b) 
the Transfer of Property Act for the purchase money paid by 
them. 

The cases cited by Mr. Israilkhan for the plaintiff-respondents, 
namely Lalchand Motiram and another v. Lakshman Sahadu (1) and 
Kuri Veerareddi and others vs. Kurt Baptreddé and another (2) are 
authorities for this view. 

The plaintiffs were the owners at the time of the transaction ; 
the defendants acquired no title to possession under thé transaction, 
and they have not acquired a title since. It is then contended by 
Mr. Wiltshire for the defendant-appellants that the suit being one 
for redemption based on. a mortgage, the plaintiffs cannot be 
awarded possession except on a mortgage. The plaintiffs in their 
suit for redemption claim possession upon payment of Ks. 200. 
The facts proved or admitted show that the transaction was either 
an abortive mortgage (according to the plaintiffs) or an abortive 
sale (according to the defendants ; in either case the plaintiffs are 
entited to possession upon payment of Rs. 200. The facts neces- 
sarily adduced by the plaintiffs to prove their mortgage, though 
not sufficient to prove a mortgage, are sufficient to show that the 





(1) 28 Bom, 466. (2) 29 Mad. 336, 
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plaintiffs are entitled to the relief claimed ; and the case of the 


defendants shows the same. I think that the Court should therefore 


give the plaintiffs relief in the present suit. 
The appeal is dismissed with costs in all Courts; and there 
will be a decree for possession of these plots of land after the paddy- 


1. Mang Pe crops have been reaped and upon payment of Rs. 200. 


oO, 
x. Ma Min 
Zet: 


IN THE CHIEF COURT OF LOWER BURMA. 
CivIL 2ND APPEAL * 49 OF IQI3. 


MAUNG PO YIN Se DEFENDANT APPELLANT. 
USs 
1. MG. NI 
PLAINTIFF— RESPONDENTS. 
2. MA BU 


Before Mr. Justice Ormond. 


For Appellant— Dawson. 
For Respondents—Po Thit. 
Dated 5th November, 1914. 


Gift—Possession—Betler title to be shown by person not in possession. 


Heid that a gift made in contemplation of death and intended to operate only 
after the donor’s death is inoperative and void. 

Field that a person not in possession ought to show a better title to the property 
from which he seeks to eject the person in possession. 


JUDGMENT. 


ORMOND, J :—The plaintiff sued for possession of a house 
which formerly belonged to Ma Hla U who died 8 or g years before 
suit. The suit was instituted in 1g12. 

The plaintiff who is the nephew cf Ma Hla U says that Ma 
Hla U when she was very old and in bad health, two months before 
her death, gave the house to him with this condition that Ma 
Mein (her sister-in-law who had been living with her) should re- 
main in the house as long as she was happy there. One of the 
plaintiff’s witnesses states that the gift was made in the following 
terms :—“‘ Let Ma Mein take after my death and you (plaintiff) 
take it outright after Ma Mein’s death.” The plaintiff apparently 
lived in the house with Ma Hla U and Ma Mein; and after Ma 
Hla U’s death he went to live in his own fields. Ma Mein lived in 
the house until her death which was 2 months before the suit; and 
after Ma Mein’s death the defendant, who claims to be a relation 
of Ma Mein, took possession of the house. 


* Appeal against the judgment and decree of the District Court, Myaungmya 
confirming the judgment and decree of the Township Court, Wakema. 
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The defendant's case is that he and Ma Mein jointly bought 
this house from Ma Hla U a day or two before Ma Hla U’s death ; 
that purchase has been disbelieved by both courts. U San Pye, 
ason of Ma Hla U’s husband by a former marriage, 1s the heir to 
the house ; and he supports the plaintiffs case. His father prede- 
ceased Ma Hla U by about 3 years. The Township Judge found 
that the plaintiff's case of a gift was true. The District Court also 
found that the gift was trueand adds that the plaintiff has other 
right of inheritance to the house and his possession thereof, if dis- 
puted, could only be disputed by Maung San Pye, step-son of Ma 
Hla U and son of U Kywet Ni (her husband who had predeceased 
her). But the plaintiff was not in possession and in order to reject 
the defendant he must show a better title. 

From the evidence I think it is clear that the gift by Ma Hla 
U was made in contemplation of death and was intended to operate 
only after her death ; it was therefore inoperative and void and 


although the rightful heir, U San Pye may be disposed ta .support , 
the plaints claim, he has not divested himself of hisrights to the ;° 


house in favour of the plaintiff. The plaintiff therefore has not 
shown any title. The appeal is allowed with costs andthe suit is 
dismissed with costs to the defendants in both the lower courts. . 


IN TIE CHIEF COURT OF LOWER BURMA. 


Civil 2ND APPEAL *No. 161 OF 1914. 
MA THEIN ME ... wi 
VS. 


MAUNG PO GYWE _... we. DEFENDANT—RESPONDENT. 


For Appellant—May Oung. 
For Respondent—Ginwalla. 


Before Mr. Justice Parlett. 


PLAINTIFF—APPELLANT. 


Dated, 13th November 1914. 


Ausband and wife living separate—Custody of thetr girl aged 7 years—natural guar- 
dian—Guardians and Wards Act—Section 9, 17 (1) and 19 (b)—Law adplicable whether 
Guardians and Wards Act or Burmese Buddhist Law. 

In a suit by the mother of a girl of 7 years to recover her from the custody of her 
father the plaintiff's husband, 

Held that the provisions contained in sections 254 to 257 of Kinwun Mingyi’s 
Digest Vol. II providing for the custody of children upon divorce of the parents do 
not apply where, though the husband and wife live separate, the marriage status conti- 
nues and further that the guardianship is not one of the matters mentioned in section 
13 of the Burma Laws Act in which the personal law of Buddhists is applicable. 

Held, also, that according te section 19(b) of the Guardians and Wards Act, the 
father and not the mother is the natural guardian of the minor children except where 
the father is shown to be unfit or the minor is of tender years. 


*Appeal from the decree of the Divisional Court of Tennasserim conforming the 
decree of the District Court of Amherst. , 
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JUDGMENT. 

PARLETY J.:—The parties to this suit are husband and wife 
living apart and the husband’s suit for restitution of conjugal rights 
was dismissed. This suit has been brought by the wife to recover 
the custody of their child, a girl now over seven years of age 
whom the father retained at the separation and refused ‘to give up. 
The plaintiff claimed to have the natural right to the custody of the 
child and the court of rst instance held that she had, but dismissed 
the suit on the ground that the child was as comfortable with the 
father as she would be with the mother and desired to remain with 
the former. On appeal the further ground was taken that the 
father was utterly unfit to bring up his daughter decently. ‘The 
lower appellate court found against the appellant on that point but 
held that the father not the mother, was the natural guardian of 
the daughter. 

In this appeal it is urged that the mother and not the father 
is by law entitled to the custody of the minor daughter, that in this 
case the father is morally unfit to be in charge of a young girl and 
that it would be in the girl’s interest to be with her mother. It is 
argued that as section 17 (1) of the Guardians and Wards Act 
directs a court in appointing a guardian to act consistently with 
the law to which the minor is subject, the law to be applied in this 
case is the personal Burmese Buddhist Law, and that the analogy 
of the principle contained in sections 254 to 257 of the Kinwun 
Mingyi’s Digest, volume 2 should be acted on and the mother held 
to have the right to custody of minor daughters. These sections 
provide for the custody of children upon divorce of the parents and 
cannot be held to directly apply where asin the present case the 
marriage status continues. 

Section 19 (b) of the Guardians and Wards Act shows that the 
father of a minor who is not a European British subject, is Jrzma 
facie the guardian. No doubt both section g and 17 (1) make 
applicable to such a minor “the law to which the minor is sub- 
ject.” Section 13 of the Burma Laws Act (1) however does not 
mention guardianship as one of the matters in which the personal 
law is expressly required to be administered as among Buddhists 
and accordingly Burmese Buddhist law is not applicable to cases 
under the Guardians and Wards Act. It is true that in the case 
of Mg. Pan Bu vs. Ma Nyun (2) it was said that the proper person 
to have the custody of a daughter is the mother, but that remark 
must be taken as applicable to the particular facts of that case, and 
no reasons are given for holding it to be a general rule of law. On 
the other hand both in Ma Cok vs. Mg. Po Sin (3) and in Mg. Ba 
Thetn vs. Ma Me (4) it was held that the father is préma facie yuar- 
dian of his children according to Burmese law. I think there can 
be no doubt of this since the law applicable is that contained in 
section 1g (b) of the Guardians and Wards Act. I consider there- 
fore that the Divisional Court’s decision on this point was correct. 
I also agree with that court that the father had not been shown to 


“(1) Act XIII of 1908, (2) 9 Bur. L. R. 183. 
(3) U. B. R. (1892—96) II 645. (4) B L. R, 242. 
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have lost his right by misconduct or unfitness. ‘ Before the court & B, 
can interfere there must be a distinct danger of the child being Eee 
injured or contaminated by remaining in the custody of the father ” fe. 
(Trevelyan on Minors, 4th Edition, page 69.) Lastly the girl is %. 
clearly not of such tender years that she cannot be separated from ae Po 
her mother nor is it shown that on other grounds it would be dis- zee 
tinctly in her interests to be handed over to her. 

The appeal is dismissed with costs, Advocate’s fees 2 gold 
mohurs. 


IN THE CHIEF COURT OF LOWER BURMA. 


First Civit APPEAL No. 83 oF 1912. 
MAUNG PU and others cas ‘is eee APPELLANTS, 
VS. , 
LUCY MOSS and another _ eee RESPONDENTS. 


For Appellants—Mr. Lentaigne. 
For Respondents—Mr. N. M. Cowasjee, with him Mr. Dantra. 


Present :—Mr. Justice Ormond and Mr. Justice Twomey. 


Dated, 24th June 1914. 


Gift by old lady to her children —Undue influence— Presumption of domination or 
confidential relationship. 
__ Under English Law there is a0 presumption of undue influence in the case of a 
ift to a son, grandson or son in-law, even if made during the donor's illness and a 
ew days before his death, 
Beanland v. Bradley, 2 Sm. and G. 339; 65 Eng. Rep. 427; quoted in L 
Halsbury’s Laws of England, Volume XV, at page 108 selerad ee ee age 
The Indian Law in this respect would be the same. Otherwise no gift by an old 
father to his son would be vaiid unless the son could show that the confidential 
relationship, #.¢., the intimate relationshiy of father and son, had ceased. 
Morley v. Loughnan, (1893) r Ch. D. 736; 3R. 592; 68 L. T. 619; 62 L. J. Ch, 
515, referred to. 
Ismail Mussajee Mookerdam v. Hafiz Boo, 10 C. W.N. 570,3C. L. J. 484: 8 
te mn R. 379; 16 M. L. J. 166; I. M. L. T. 137; 3 A.L. J. 353; 33 C fe (Pd), 
owed, 


JUDGMENT. 


ORMOND, J.—This was a suit originally instituted by M 
Hmwe Gaing, the widow of John Nepean daceaced against Maung 
Pu (her son-in-law), Mi Mi (her adopted daughter, Maung Pu’s 
wife), Ma Kin Min (another adopted daughter) and Maung Shu 
Maung (the minor son of Mi Mi and Maung Pu), to set aside a 
deed of gift, dated the 5th March Ig09, on the ground that it was 
obtained by the undue influence of Maung Pu. Ma Hmwe Gaing 
died during the pendency of this suit and her daughter and son, 
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Lucy Moss and Charles Nepean, were substituted as the plaintiffs. 
Mi Mi, wife of Maung Pu, also died and her representatives were 
substituted in her place. The plaintiffs obtained a decree on the 
original side of this Court and the defendants now appeal. 

Ma Hmwe Gaing had a house at Shwegyin where she lived. 
She was an old lady of over 80 years of age. Her husband John 
Nepean, who died about 30 years ago, left a thousand acres of land 
and Rs. 10,000 to his wife and to each of his three children, 
Lucy Moss, Charles Nepean and George Nepean, since deceased. 
Maung Pu is an Advocate of this Court. After marrying Mi Mi 
he was sent to England and was called to the Bar and his expenses 
were partly defrayed by his mother-in-law, Ma Hmwe Gaing. 
Shortly after he had returned to this country, Ma Hmwe Gaing in 
July 1908 made a gift of her 1,000 acres in five equal shares to her 
two adopted daughters, Mi Miand Ma Kin Min, and her three 
natural grandchildren and she appointed Maung Pu as the mana- 
ger and trustee at a remuneration of 20 per cent. of the profits. In 
August 1908, Ma Hmwe Gaing gave Ks. 37,000 to Maung Pu 
to invest for her. At that time Maung Pu was living in Rangoon, 
Ma Hmwe Gaing was living at Shwegyin and Mrs. Lucy Moss 
was also living at Shwegyin next door to her mother’s. Early in 
October 1908 Ma Hmwe Gaing wanted the money back and it is 
clear from the evidence that she wanted it back because her daugh- 
ter, Mrs. Lucy Moss had given her to understand that Maung Pu 
was making a wrong use of the money. Mauug Pu and his wife 
came over to Shwegyin and Ma Hmwe Gaing then wanted to go 
and stay with Maung Pu at Rangoon. Mrs. Lucy Moss did her 
best to persuade her mother not to go. In order to prevent her 
going, Mrs. Lucy Moss on Saturday the 17th October took away 
her mother’s jewelry box and returned it on the 2oth October, 
Tuesday. On that night the old lady, Ma Hmwe Gaing, and her 
adopted daughter, Ma Kin Min, went with Maung Pu and Mi Mi 
to Rangoon and stayed with them there until July 1909. On the 
next day (21st October) Charles Nepean filed a civil suit against 
his mother and the beneficiaries to set aside the deed of settlement 
of July 1908 and on the same day Charles Nepean and his sister, 
Mrs. Lucy Moss, filed a complaint (purporting to act on behalf of 
their old mother) against Maung Pu and Mi Mi of a criminal mis- 
appropriation of the money entrusted to Maung Pu for investment. 
Rupees 16,000 of the money had been placed on deposit by Maung 
Pu and the deposit receipt given to his mother-in-law. Mrs. Lucy 
Moss obtained possession of this receipt and refused to give it back 
to her mother. On the 5th January 1909 an agreement for the 
purchase of a house at a price of Rs. 35,000 was made in the name 
of Mi Mi and Rs. 5,000 was paid to the vendor. On the 15th 
January 1909 Rs. 15,000 was paid and on ther5th February 1909, the 
balance of Rs. 15,000 was paid and possession given. On the 5th 
March 1909 Ma Hmwe Gaing executed a deed of gift of certain 
jewelry to her two adopted daughters and Ks. 36,000 in three equal 
shares to her two adopted daughters, Mi Mi and Ma Kin Min, and 
Maung Shy Maung, the minor son of Maung Pu and Mi Mi. 
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‘That document was prepared by Mr. Rahman, an Advocate of this 
‘Court, who had received instructions from Ma Hmwe Gaing two 
months previously. That is the document which is sought to be 
set aside. On the 11th February 1909 the deposit receipt having 
been recovered by Ma Hmwe Gaing, Rs. 16,000 was transferred 
from deposit to current account in the name of Maung Pu. The 
moneys paid for the house were the moneys belonging to Ma Hmwe 
Gaing and formed part of the original Rs. 37,000, and it is clear 
that that was the money which Ma Hmwe Gaing intended to make 
a gift. In July 1909 Ma Hmwe Gaing became very ill and Maung 
Pu telegraphed to Mrs. Lucy Moss to come to Rangoon. She 
‘came and found her mother very ill and shortly after. she took her 
back to Shwegyin. On the 23rd November 1903 the old lady filed 
a written statement in Charles Neapen’s suit (to set aside the 
‘settlement of July 1908), in which she supported the settlement, 
but on the 2gth July 1909 after she had returned to Shwegyin after 
her illness, she filed a second written statement in which she con- 
fessed judgment and consented to a decree for the relief prayed for. 
On the 5th January 1909, the day when the agreement for the 
purchase of the house was made, Colonel Davis was called in and 
he certified that the old lady was of sound mind and capable. On 
the 5th March 1909 when the deed of gift was executed, Major Rost 
‘was called in and he certified to the same effect. Charles Nepean 
having alleged ia his plaint (in October 1:08) in the suit to set 
aside the settlement of July 1908 that Ma Hmwe Gaing was 82 
years old and her mental capacity had been affected by old age and 
that she was under the influence of Mi Mi and Maung Pu, it was 
only prudent onthe occasion of this second gift to have reliable 
medical evidence to show that the old lady’s mental capacity was 
not impaired. The learned Judge held that the deed could not be 
set aside on the ground of unsoundness of mind in the old lady, 
but he found that she was of weak intellect and infirm and liable 
to be influenced and that she did not have full capacity of know- 
ledge as to what she was doing, that the gift was produced by 
influence brought to bear upon her and further that the relation- 
ship which existed between her and Maung Pu and his wife was 
such as would bring the case within the purview of the rule of 
equity as to confidential relationship and that, therefore, even assu- 
ming that the gift was properly made, it was the effect of influence 
induced by those relations and that the burden, therefore, lay on 
Maung Pu to show that she had independent, advice or that she 
adopted the transaction after the influence was removed. 

The learned Judge, in finding that at the time of the gift the 
old lady was of weak intellect, infirm and liable to be influenced 
and that she did not have full capacity of knowledge as to what she 
was doing, relied upon the evidence of Colonel Davis. Colonel 
Davis at the hearing, though called as a witness for the plaintiff, 
emphasises the fact that the old lady was fairly clear and under- 
stood clearly enough what she was doing. In my opinion there is 
nothing in the evidence to warrant the finding that the old lady 
was of weak intellect. Colonel Davis says that she might have 
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been influenced. He came to that conclusion owing to the want 
of decision that she displaved. She appeared to him to be vacil- 
lating and undecided, because she would mix up the buying of the 
house with giving money to buy the house. He goes on to say :. 
‘‘T think she knew she was giving a large sum of money for buying 
a house and was quite willing todo so. But at the same time I 
think she might have been influenced ; her willingness may possibly 
have been due to influence brought to bear upon her.” At that 
time there was only a contract to buy the house and the old lady 
may well have considered the house was really her gift. But there 
is nothing in Colonel Davis’ evidence to show that the old lady 
was at any time vacillating or undecided about making the gift: 
whether the gift took the form of the house or of the purchase- 
money for the house. His surmise that she might possibly have 
been influenced is a pure hypothesis which has nothing to support 
it. There is nothing in the evidence to show that the gift was 
induced by influence exerted by Maung Pu. 

The learned Judge has fcund that there was a confidential 
relationship existing between the old lady and Maung Pu and his 
wife which vitiated the gift, unless Maung Pu could show that the 
gift was made without any influence having been exerted by him. 
The learned Judge has, I think, overlooked the fact that under 
English Law there is no presumption of undue influence in the 
case of a gift to a son, grandson or son-in-law even if made during 
the donor’s illness and a few days before his death | Beanland vy. 
Bradley (*) quoted in Lord Halsbury’s Laws of England, Vol. XV, 
at page 108]. The Indian Law in this respect would be the same. 
Otherwise no gift by an old father to his son would be valid unless 
the son could show that the confidential relationship, 7. ¢., the 
intimate relationship of father and son, had ceased. 

The learned Judge has relied toa great extent upon the Eng- 
lish decision of Morley v. Loughnan'2), That wasa very strong 
case in which the donee was to all intents and purposes in the 
position of both medical and spiritual adviser to the donor. Mr. 
Cowasjee, for the respondents, has urged before us that the confi-. 
dential relationship of lawyer and client existed and that Maung 
Pu was the old lady’s legal adviser. This suggestion was first 
made in appeal: no mention of it is to be found in the plaint or in: 
the issues. Maung Pu, no doubt, consulted lawyers on behalf of 
the old lady and he may have given her legal advice; but I think 
he clearly did so as a son-in-law and not as a professional lawyer. 
It is clear that Mrs. Lucy Moss tried to exert her influence over 
the old lady to prevent her from benefiting her adopted children. 
There is nothing to show that Maung Pu exerted any counter- 
influence ; but assuming that he did, there was no undue influence. 
Fhe remarks of their Lordships of the Privy Council in the case of 
lsmail Mussajee Mookerdam v. Hafiz Boo(3) are apposite. The 

(1) (1854) 2 Sm. & G. 339; 65 Eng. Rep. 427. ee 

2) 1893) 1 Ch D. 736; 3 R. 592; 68 L. T. 619; 62 L. J. Ch. 515, 


) 33 C. 773 (P.C.); 10 C. W. N.570; 3 C.L. J. 484; 8 Bom. L, R, : 
16 M. L, J. 166; I. M. L. T. 137; 3 AL. J. 353. 379 
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transaction was very natural and reasonable under the circum- 
stances existing at the time. The natural family had been provided 
for. The old lady must have been deeply irritated by the conduct 
of Mrs. Lucy Doss and Charles Nepean in seizing her jewels and 
in filing the criminal and civil proceedings in October 1908 and she 
had never wished to benefit them. She was old and in case of her 
death they would have inherited equally with the adopted children. 
As in the case cited above, there is no evidence establishing any 
general case of domination on the part of Maung Pu and his wife 
and of subjection on the part of the donor. Even if a presumption 
is to be raised against Maung Pu in this case with reference to the 
interest taken by Maung Pu’s wife and child under the gift, no 
such presumption could be raised in connection with the interest 
taken by Ma Kin Min who had lived all along with her adoptive 
mother. The gift to her could only be set aside if it were esta- 
blished by evidence that the gift had in fact been induced by undue 
influence; and there is no such evidence. In my opinion the 
plaintiffs have failed to make out their case, and no onus rested on 
Maung Pu to disprove influence. I would allow the appeal with 
cots in both Courts, ten gold mohurs a day as Advocate’s fee for 
every day’s effective hearing after the first in both Courts. 
TWoMEY, J.—TI concur. 
Appeal allowed. 


SD 


IN THE CHIEF COURT OF LOWER BURMA 


Civi1L REVISION No. 184 oF 1913. 


SUBRAMANIA PILLAY oe ‘ae DEFENDANT— 
APPLICANT. 
VS. 
V. T. A. L. NACHIAPPA CHETTY _... PLAINTIFF— 
RESPONDENT. 


For Applicant—Campagnac. 
For Respondent— Woodham. 


Before Mr. Justice Ormond. 


Dated 8th December, rgr14. 


Sanction to prosecute—Suing wrong person on genuine pro-note—Penal Code (Act XLV 
of 1860), $$. 19}, 2090 
Where on a genuine promissory note a plaintiff sues a wrong person of the same 
name, but not dishonestly, and intentionally, a sanction to prosecute him under sec- 
tions 193 and 209, Indian Penal Code, cannot be granted. 


JUDGMENT. 


The respondent became the agent of the Chetty firm after the 
death of the former agent and sued the petitioner upon a _promis- 
sory note, which was signed in the name of Avanna S. Subramania 
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Pillay in the Small Cause Court. The defendant is one Ana S. 
Subramania Pillay, aclerk in the Accountant-General’s Office. 
The defendant denied execution and the plaintiff applied for per- 
mission to examine the Chettyin India to prove the execution; he 
subsequently withdrew that application as the Chetty was expected 
to be in Rangoon shortly, and then withdrew the case as he could 
not procure the Chetty; and the suit was therefore, dismissed. 
The petitioner thereupon applied for sanction to prosecute the 
respondent for giving false evidence, that is to say, for verifying the 
plaint in which he stated that the defendant executed the promissory 
note to his knowledge and by falsely saying that the plaintiff had 
made demands upon the defendant, under section 193, Indian Penal 
Code, and also under section 209, Indian Penal Code, of dishonestly 
making a false claim. The defendant apparently was not maker of 
the promissory note, and the learned Judge has found that the 
respondent did not dishonestly sue the wrong person and that as to 
stating that plaintiff had made demands upon the defendant there 
was the oath of the plaintiff against the oath of the defendant. Look- 
ing at the probabilities of the case it is extremely unlikely that the 
plaintiff would intentionally sue a wrong person on a genuine pro- 
missory note executed by another person and there is nothing to 
show that the plaintiff had any motive for doing the defendant an 
injury. The order of the learned Judge refusing to sanction was, 
in my opinion, correct and there would be no likelihood of the 
respondent being convicted of the offence either under section 193 
or 209, Indian Penal Code. 

This application is, therefore, dismissed with costs two gold 
mohurs. 

Application dismissed. 


IN THE CHIEF COURT OF LOWER BURMA. 


CiviL REVISION No. 151 OF I9gI4. 
Nawab ISMAIL ALI _... see a PETITIONER. 


vs. 
E. M. VISVANADAN CHETTY & another. RESPONDENTS. 


For Petitioner—Bilimoria. 
For Respondent No. 2—Mya Bu. 


Before Mr. Justice Ormond. 





Dated, 14th January, 1915. 


Civil Procedure Code (Act V of 1908), O. XXI, ve 89—Execution sale, application to 
— are within time but after confirmation of sale, effect of—Deposit, whether can be made 
y cheque. 
An application to set aside an execution sale on the day of confirming the sale 
but subsequent to the confirmation is within time if it is within 30 days of sale. 
A deposit under XXI, rule 89, must be a deposit in cash and not by a cheque. 
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JUDGMENT. 


The petitioner was a judgment-debtor whose house was sold 
in execution under a mortgage-decree to the 2nd respondant on the 
20th June 1914. On the 2oth July the sale was confirmed, and on 
that day the judgment-debtor applied for leave to pay in the pur- 
chase-price of the house p/us 5 per cent. and asked to have the sale 
set aside. The application was made at 3-30 P. M., and was sub- 
sequent to the confirmation of the sale. The District Judge passed 
the following order :—‘“ The sale has already been confirmed. Ap- 
plication rejected.” 

On appeal to the Divisional Court it was held that the judg- 
ment-debtor was out of time. The judgment-debtor had thirty 
days from the dateofthe sale. He was, therefore, in time, but he 
did not deposit the amount ; he merely stated that he was ready to 
do so and in his affidavit in the Divisional Court, it appears that 
he was ready to doso by means of a cheque on the Bank of Bengal. 
The deposit under Order XXI, rule 89, by the judgment-debtor 
must be a deposit in cash, which he has not made; and he has not 
shown that he was ready and willing to make such deposit but was 
prevented. His Advocate contends that if the Judge had objected 
to the cheque he would have then tendered cash, but it was for the 
judgment-debtor to comply with the provisions of rule 89. 

This application is, therefore, dismissed, with two gold mohurs 
costs. 


Application dismissed. 


IN THE CHIEF COURT OF LOWER BURMA 


CIivIL REVISION No. 215 OF 1914. 


ASRI JAN and another a oe DEFENDANTS— 
PETITIONERS. 
vs. 
Ss. S. CHELLAPPA CHETTY “ee PLAINTIFF— 
RESPONDENT. 


For Petitioners—M unshi, 
For Respondent—Sivaya. 


Before Mr. Justice Ormond. 


Dated, 2xst December, 1914. 


Pardanashin /ady—Power-of-altorney— Document executed by Agent, claim on has ts 
of —Lvidence— Burden of Proof. 
en a claim is made against pardanashin ladies on the basis of a document 
executed by an Agent on behalf of them, the plaintiff must show not only that a 
pales attorney was actually signed by the pardanashin ladies, but also that they 
new what they were doing, knew the nature of the docament and the extent of 
powers they were conferring by such a document. 
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JUDGMENT. 

The plaintiff sned these two petitioners, who are pardanashin 
ladies, in the Small Cause Court on a promissory note executed in 
their names by one Abdul Hamid, who produced a power-of- 
attorney said to have been executed by the petitioners. The defen- 
dants put in a written statement denying Abdul Hamid’s authority 
to borrow money on their account. The plaintiff has satisfied the 
Court that these pardanashin ladies executed the power-of-attorney 
in favour of Abdul Hamid. The power-of-attorney contains a 
power to borrow money on their behalf, but the authorities show 
that when a claim is made against farvdanashin \adies in such a 
case as this, the plaintiff must show not only that there is a docu- 
ment purporting to be a power-of-attorney which was actually 
signed by the pardanashin ladies, but he must go further and show that 
the pardanashin ladies knew what they were doing, knew the nature 
of the document and the extent of powers they were conferring by 
executing such a document. The plaintiff has not attempted to do 
this. The rst and the 4th defendants, the present petitioners, were 
the only defendants who contested the suit in the Small Cause 
Court. The 2nd and 3rd defendants are sisters and also pardanashin 
ladies, the rst defendant being the wife of Abdul Hamid. 

The evidence adduced by the plaintiff is not sufficient to sup- 
port a decree ex parte against the pardanashin \adies and although 
the 2nd and 3rd defendants have not applied to this Court in _revi- 
sion, when the decree is set aside as against the 1st and 4th de- 
fendants, I think, it must also be set aside against the 2nd and 3rd 
defendants, the ground being that there was no evidence that the 
defendants who are fardanashin ladies understood the contents of 
the deed or knew what powers they were conferring when they 
signed the power-of-attorney. 

The suit must, therefore, be dismissed with costs and two gold 
mohurs, costs of this application. 

PETITION ALLOWED, SUIT DISMISSED, 


IN THE CHIEF COURT OF LOWER BURMA. 


CRIMINAL REVISION * No. 1188 oF 1914. 


ISMAIL ie eae 7 ee PETITIONER. 
Vs. 
KING-EMPEROR 7 bie nie RESPONDENT. 


Before Mr. Justice Twomey. 
Dated, 30th July, 1914. 
Penal Code (Act ALV af 1860) ss. 177, 18a, 1937 and 199—False report to Revenue 
Surveyor for securing mutation of name—declaration centem plated by s. 199, nature of— 


Criminal Procedure Code (Act V af 1808, ss. 195, 577)—sanction to prosecule— Revision 
—tonvsction under $s. 199, whether can be converted to one under s. 782. 


ee SD cent eee OE ch 
* Review of the order of the Sub-Divisional Magistrate of Kawkareik, dated the 
27th of March 1914, passed in Criminal Regular Trial No. 134 Of 1913. 
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The declaration contemplated in section 199, Indian Penal Code, is a statement 
of facts in the form simply of a declaration which, for the purpose of proof of the fact 
declared to, has by itself all the legal force of evidence given on oath or solemn 
affirmation, that is to say, it must be a declaration which having been made is after- 
‘wards receivable as evidence of the fact declared. 

By reporting falsely that his father had died the petitioner induced the Revenue 
Surveyor to enter his name in the Revenue Registers as owner of certain garden and 
paddy lands in succession to his father. 

Held, that the petitioner had not committed an offence under sections 199, 177 of 
193, but that he had committed an offence under section 182, Indian Penal Code. 

A conviction under section 199, Indian Penal Code, in respect of which no sanc- 
‘tion is necessary, cannot be converted in revision to a conviction under section 182 
in respect of which a sanction is necessary, especially where the attention of the try- 
ing Magistrate was drawn to the necessity of such sanction. 


JUDGMENT. 


The applicant has been convicted of two offences under section 
199, Indian Penal Code, and has been sentenced to suffer rigorous 
imprisonment for a year. 

The allegation against him is that he went to the Revenue 
Surveyor on two occasions and by reporting falsely that his father 
had died induced the Revenue Surveyor to enter his name in the 
Revenue Registers as owner of certain gardens and paddy lands in 
succession tohis father. The accused denied having reported that 
his father was dead. But the Sub-divisional Magistrate found that 
he had done so and the Sessions Court on appeal came to the same 
conclusion. 

Apart from the defence on the facts, it was argued both before 
the Sub-Divisional Magistrate and the Sessions Court that the 
‘facts alleged by the prosecution do not constitute offences under 
section 199, Indian Penal Code, and I think it is clear that they do 
not. The declaration contemplated in section 199, as explained in 
tthe Madras case of A. Vedamutu (*) is a statement of fact in the 
form simply of a declaration which, for the purpose of proof of the 
fact declared to, has by itself all the legal force of evidence given 
-on oath or solemn affirmation. It must be a declaration which 
having been made is afterwards receivable as evidence of the fact 
declared. But neither the report made by the accused as to the 
alienation ofland nor the Revenue Surveyor’s written record of the 
report is receivable in evidence as proof of the facts stated in the 
report. Examples of the kind of declaration contemplated in sec- 
tion Igg are affidavits in civil suits, statutory certificates under 
‘section 2 of the Bankers’ Books Evidence Act, and declarations 
and certificates under the Special Marriage Act, 1872. The learned 
Sessions Judge thought that the report made by the accused being 
a report which he was bound to make under section 22A of the 
Land and Revenue Act was necessarily a declaration within the 
meaning of section 199 of the Indian Penal Code. But the mere 
fact that a party to analienation is bound to report it does not make 
the record of the report ‘‘ receivable ” as evidence of any fact which 
Is an essential factor in section I99. It may be doubted also 


(1) 4 M. H.C. R. 185; 1 Weir. 159. 
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whether the word “ alienation ” in section 22A, La.d and Revenue 
Act, if strictly interpreted would cover a case of succession or 
inheritance. As itis clear that the alleged false information or 
the record of it made by the Revenue Surveyor is nota false de- 
claration under section 1g, it is necessary to consider whether 
the facts alleged by the prosecution amount to offences under any 
other section of the Code. They do not amount to an offence 
under section 177 because the accused’s father being still alive, 
there was no information which the accused was “legally bound 
to furnish.” Sections 191 and 193 would be applicable only if the 
accused was bound by an oath or by an express provision of law to 
state the truth in making his report to the Revenue Surveyor.- He 
would have been bound by an express provision of lawif the Re- 
venue Surveyor were a Revenue Officer for the purposes of section 
541 of the Land and Revenue Act. But Notification B on page 77 
of the Land and Revenue Manual shows that Revenue Surveyors 
have not been appointed Revenue Officers for the purpose of section 
54B. Itis clear that a Township Officer is the lowest Revenue 
Officer before whom an applicant or other person appearing ina 
revenue matter is bound to state the truth under that section and 
there is no other express provision of law which binds a person to 
state the truth before a Revenue Surveyor. There remains, how- 
ever, section 182, the offence of “giving false information to a 

public servant with intent that he shall use his lawful power to the ~ 
injury of another person.” On the facts alleged by the prosecution 
it may be contended that the accused has committed offences under 


section 182. But for a private prosecution under section 182 the 


sanction of the Revenue Surveyor’s Superior Officer (the Superinten- 
dent of Land Records or the Deputy Commissioner) would be neces- 
sary under section 195, Code of Criminal Procedure. Section 537 
Criminal Procedure Code, provides that no conviction shall be set 
aside merely for want of sanction under section 195. But it would 
be going much further than this to pass orders in revision convert- 
ing convictions under section 199, Indian Fenal Code, in respect of 
which no sanction is necessary, to convictions under a section in 
respect of which sanction would be necessary, especially as the 
attention of the Magistrate who tried the case was drawn to the 
necessity of such sanction. 

Moreover, the case Is one in which it is expedient to apply the 
provisions of section 195, Criminal Procedure Code, strictly. There 
are features in it---I refer particularly to the numerous erasures and 
corrections in the exhibits—which render it desirable that the 
Superior Revenue Officers should exercise their judgment before a 
charge is laid under section 182, Indian Penal Code. The convic- 
tions and sentences are set aside and the applicant is acquitted of 
charges under section 199, Indian Penal Code. The Sub- Divisional 
Magistrate can submit the records to the Deputy Commissioner to 
whom it will be open to lay a complaint under section 182, Indian 
Penal Code, or to sanction an application to prosecute under that 
section, as he may think fit. 
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IN THE CHIEF COURT OF LOWER BURMA. 


Civiz SECOND APPEAL * No. 216 OF 1913. 





MAUNG PO NYEIWN and others oe PLAINTIFF— 
APPELLANTS. 
VS. 
MAUNG MYA and 4 others as se DEFENDANT— 
RESPONDENTS. 


For Appellants—Mg. Gyee. 
For Respondents—D. N. Palit. 
Before Mr. Justice Twomey. 
Dated, 5th February, 1915. 


Evidence Act (1 of 1872, s. 32 (2)—Pyatpaing—No documents of titl—Revenve 
Surveyor’s report not signed by transferors, probatiwe value of—Transfer of Property Act 
(LV of 1882), s. g1—Purchase from ostensible owner—Inquiry by purchaser. 


A Revenue Surveyor’s reports though admissible under section 32 (2) of the 
Evidence Act have very little probative value when they are not signed by the trans- 
ferors and are not supported by the evidence of persons who purport to sign then 
as witnesses. 

To claim the protection afforded by section 41 of the Transfer of Property Act, 
the purchaser must prove that he inquired as to who was in actual possession of the 
land for 12 years before purchase, and should not assume that his vendor is the true 
owner merely on the strength of the ee which are not signed by the transferors 
The pyatbaings after the Transfer of Property Act came into force are no documents 
Of title at all. 

Ramen Chetty v. Po Son, 4 Ind. Cas. 309; 5, L. B. R. 125, referred to 
and followed, 


JUDGMENT’. 


The plaintiffs-appellants proved their mortgage to the satis- 
faction of both the lower Courts. There was oral evidence in sup- 
port of it apart from the admission of the 1st defendant, Maung Pe. 
Maung Pe alleged that the mortgaged land was subsequently trans- 
ferred to him outright as the plaintiff could not pay the mortgage 
debt. But this subsequent transfer was not proved. It rests on 
the statement of the 1st defendant, Maung Pe, and the Ayatbaings 
of 1907, Exhibits r and 2. These pyatbaings were rejected by the 
Township Court. The Revenue Surveyor who wrote the two re- 
ports died before the suit was filed and the reports would probably 
be admissible under section 32 (2) of the Evidence Act. But they 
are not signed by the alleged transferors and are not supported 





* ppeal against the judgment and decree of the District Court, Prome in Civil 
Appeal No. 36 of 1913, reversing the judgment and decree of the Township Court 
mawza, in Civil Regular No. 26 of 1913. 
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by the evidence of persons who purported to sign them as 
witnesses. In the circumstances their probative value is very 
slight and would not justify the Court in finding that Po Nyein 
and his wife reported an outright transfer of the land to their 
mortgagee, Maung Pe. 


The only question that remains is whether the District Court 
was right in deciding that Maung Mya and Ma Kyet U (who 
bought the land from San Nyun and Ma Hla Bon, who had in turn 
got it from the mortgagee, Maung Pe are dona fide purchasers 
without notice and as such entitled to the protection afforded by 
section 41 of the Transfer of Property Act, as held by the District 
Court. The learned District Judge says that Maung Mya could 
hardly have been expected to carry his enquiries back further than 
to Maung Pe, Maung Pe obtained the land only some five years 
before the sale to Maung Mya. Was Maung Mya justified in as- 
suming that Maung Pe was the true owner merely on the strength 
of the Ayatbaings, Exhibits 1 and 2, which were not signed by the 
transferors? I think it is clear that he was not justified in doing 
so and that he must be held to have had notice of the plaintiffs- 
appellants’ mortgage, seeing that but for his wilful abstention from 
enquiry he would have known it. As pointed out in Ramen Chetty 
v. Fo Son (1), an inquiry into title which does not extend to inquiry 
as to actual possession for at least 12 years cannot be said to be 
such an inquiry as a reasonable and prudent man would or should 
make. It was Maung Mya’s duty before purchasing the land to 
inquire from Po Nyein and Ma Ngwe Kin, who to his knowledge 
were in possession some five years before. I see no reason at all 
for holding that Po Nyein and Ma Ngwe Kin are estopped from 
asserting their rights as mortgagors, even if Maung Pe was on the 
footing of an ostensible owner in 1907. It would be still incumbent 
on Maung Mya to inquire into Maung Pe’s title. The py tbaings 
of 1907 are not documents of title at all. 


Maung Pe, being merely a mortgagee, had no power to sell the 
land. 


The decree of the District Court is set aside and that of the 
Township Court is restored. The respondents will pay the costs of 
the appellants in all Courts. 


Appeal allowca. 


(1) 5 L. B. R. x25, 
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IN THE CHIEF COURT OF LOWER BURMA. 


Civik First APPEAL No. I24 OF 1912. 





Captain ABDUL RAHMAN KHAN LAUDIE, By HIS AGENT, 
FAZAL RAHMAN KHAN _... PLAINTIFF—APPELLANT. 


vs. 


MA KYE ... ee . DEFENDANT—RESPONDENT. 
For the Appellant—Villa. 
For the Respondent—May Oung. 
Before Mr. Justice Parlett and Mr. Justice Twomey. 
Dated 30th July 1914. 


Mahomadan Law --Khula divorce—A gent—Benami transaction—Source of pur- 


chase money—Princi ple of “ advancement” —JLather purchasing property in son’s name, 


whether gi ft— Presumption, 

A khula Givorce is a divorce where the wife alone is desirous of having the mar- 
riage dissolved and in such a divorce the wife may reserve an option to revoke it. 

Once a transaction is found to be denami, it becomes a question of evidence as to 
who is the real 5 seaseane ak The mere fact of one man posing at the time of purchase as 
agent for the Jexamidar is not conclusive proof that the purchase-money belonged 
entirely to the benamidar. The English principle of advancement is not applicable in 
this country. 

When a Mussalman father purchases property in the name of his son, no pres- 
umption arises in India that a gift of the property was intended to be made to the son. 

Where the plaintiff has never been in actual possession of the lands and has exer- 
cised no control over them, though they were bought in his name, the best criterion is 
to consider from what source the purchase-money came. 

Gopeekrist Gosain v. Gungapersaud Gosain, 6 M. 1, A. 53; 4 W.R, 46 (P. C.); I 
Sar. P. C. J. 493; 19 Eng. Rep. 20, followed. 


JUDGMENT. 


The plaintiff-appellant, Abdul Rahman Khan Laudie, is a Cap- 
tain in the I. M. S., now employed as a Civil Surgeon in the 
Punjab. Heis the son of Karim Khan, who was for many years a 
Hospital Assistant on the Burma Railways and who died at Kye- 
bwe in the Toungoo District in 1907. 

Karim Khan at the time of his death was possessed of 14 hold- 
ings of paddy land. The defendant-respondent, Ma Kye, a Burmese 
‘woman who claims to have been Karim Khan's wife, is now in 
possession and the plaintiff sues her for the lands, alleging that they 
belong absolutely to him and that his father Karim Khan held them 
for him as his agent. He also contends that Ma Kye was not his 
father’s legal wife or if she was his wife, that they were divorced in 
1898. He alleges that he began a business of paddy trading and 
money-lending with his father about 1894 when he was a schoolboy 
of 17. His father was then receiving a salary of about Rs. 75a 
month and had some private practice. In 1897 after passing the 
F. A. Examination the plaintiff went to England to study medicine. 
After that he took on part in the paddy trading and money-lending 
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business, but he alleges that it was carried on by his father as his 
agent. It was out of the proceeds of this business that the heavy 
expenses of his medical training in England were defrayed and the 
lands in suit were bought by his father. The plaintiff states that he 
at first gave a power-of-attorney in 1896 to Ma Kye, but subsequent- 
ly when he heard that Ma Kye and his father had quarrelled and 
separated he revoked it and sent his father a power-of-attorney from 
Edinburgh. After his father’s death he came to Burma and obtain- 
ed all the title-deeds of the lands from Ma Kye. He then appointed 
his brother Fazal Rahman Khan as his agent. Then followed a 
period of disputed possession. Ma Kye claimed that the lands belong- 
ed to her and let them out to tenants, while Fazal Rahman claim- 
ed the right to let the lands and receive the rents as his brother’s 
agent. The District Magistrate at length took action under the 
Code of Criminal Procedure in 1g1r and declared that Ma Kye 
was in lawful possession and that she should not be disturbed except 
by order of the Civil Court. Hence this suit by Captain Abdul 
Rahman Khan Laudie for possession of the lands in question. 
These lands were bought in thelast ten years of Karim Khan’s 
life and were all bought in the name of his son Abdul Rahman 
Khan, the plaintiff. In three of the title-deeds filed by the plaintiff, 
Abdul Rahman is mentioned as the actual purchaser. In one, Exhi- 
bit A, Ma Kyeis shown as purchaser as agent for Abdul Rah- 
man. But the unattested interlineations on this document render it 


_extremely doubtful whether Ma Kye took any part in the conveyance 


or knew that she was being described in it as the agent of Abdul 
Rahman. In another, Exhibit E, Fazal Rahman is the purchaser 
as agent for Abdul Rahman. But Fazal Rahman states that he was. 
merely a sub-agent of his father, Karim Khan. In the remainder of 
the title-deeds Karim Khan is the purchaser as agent for Abdul. 
Rahman. 

It appears that most if not all of the lands stood in the maps 
and registers of the Revenue Department in Abdul Rahman’s name 
at the time of Karim’s death. But we note that the Revenue 
Surveyor, Tun Baw (Defendant’s Witness No. 7), states that three 
of the holdings were still in the names of the original sellers at that 
time and the Revenue Surveyor at Ma Kye’s request changed 
the lands to Ma Kye’s name on the original sellers saying that 
she was the parchaser. 

The defendant Ma Kye’s case is that the money-lending and paddy 
trading business was hers alone. She was married to Karim Khan 
according to Mussalman rites when she was a young girl and lived 
with him up tothe time of his death in 1907, a period ofover 27 
years. He lent her Rs. 1,000 to start business on her own account. 
It was out of the proeeeds of this business that the various lands. 
were bought and she, moreover, gave about Rs 20,000 for Abdul 
Rahman’s education in Toungoo and Rangoon and afterwards in 
England. She has four children by Karim Khan still surviving. She 
denies that Abdul Rahman ever took any part in the trading busi- 
ness. He was fully engaged with his studies for various exami- 
nations up to the time he went to England to qualify as adoctor. She 
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denies that she ever received a power-of-attorney from him or acted 
as his agent. She is entirely illiterate and allowed her husband to 
arrange the various conveyances of the lands. She was ignorant of 
his action in putting the land in his son’s name. She was in posses- 
sion of the lands up to the time of her husband’s death, letting them 
out to tenants and receiving the rents. But all the accounts were 
kept by her husband. She denies that they were ever divorced. 

Much light is thrown on the case by a previous suit of 1899 in 
which Ma Kye sued Karim Khan for the cancellation of a document 
which she said she had been forced to execute. This document re- 
cited that she was appointed agent of Abdul Rahman in 1896 and 
that Abdul Rahman revoked the appointment in 1898, and by it 
she purported to resign all her rights ‘‘ to all effects and chattles of 
what kind soever, real or personal, in which my name may appear 
as mortgagee, payee or claimant in law or inequity.” She said in 
that case that Karim Khan told her to make over all her property, 
consisting of mortgaged lands and paddy, to his son and that when 
she refused, he beat her. Karim Khan in that case said: ‘‘ I trusted 
my wife and let her trade in her own name.” 

After hearing evidence the District Judge decided in September 
1899 that Ma Kye had been coerced into signing the document of 
release and ordered its cancellation. Karim Khan did not appeal 
against the decision. In the plaint in that case Ma Kye stated that 
she had acquired property to the value of Rs. 13,642, consisting 
mostly of money lent out, and she furnished a list of the debtors. 
We find that several of the persons who afterwards conveyed the 
lands nowin suit to Abdul Rahman or to Karim Khan as his agent 
are among the debtors in Ma Kye’s schedule of 1899 and it appears 
from the evidence in the present suit, that they made over their 
lands in satisfaction of debts for which the lands had been given as 
‘security. , 

Among the exhibits in the suit of 1899 was a document purport 
ing to be acopy of the power-of-attorney to Ma Kye in 1896, and 
it has an endorsement from which it would appear that it was put 
in by Ma Kye’s Advocate in a still earlier suit in 1898 brought by 
her against some person unspecified. This endorsement is greatly 
relied on by the plaintiff as showing that Ma Kye was consciously 
acting as an agent in the year 1898. But we agree with the District 
Judge that this document should be excluded altogether from con- 
sideration. The original was filed in the suit of 1899 by the defen- 
dent, Karim Khan, and was presumably withdrawn when the case 
was finished. No reasonis given for not producing the original in 
the present case, and though the copy is marked as a “True 
copy” no explanation appears of the confusion of dates in the endor- 
sement as noted by the District Judge. Besides, it would be neces- 
sary before deciding that Ma Kye acted consciously as the plaintiff's 
agent in 1896 to have the proceedings of the suit of 1898 put in 
evidence, and this has not been done. It may well be that the suit of 
1898 was conducted for her by her husband Karim Khan and that 
the power-of attorney was given by him to the Advocate for the 
plaintiff in the suit. In the suit of 1899 Karim Khan admitted that 
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Ma Kye was his wife, but said he had divorced her for miscon- 
duct. This appears inconsistent with his next statement which is 
that “it was a &huda divorce and she demanded the divorce.” A khula 
divorce according to the text-books is a divorce where the wife alone 
is desirous of having the marriage dissolved, and it appears that in 
such a divorce the wife may reserve an option to revoke it (Para- 
graphs 1h2 and 173, Principles of Muhammadan Law, Tyabji.) 
Ma Kye said that they had separated six months before. But the 
evidence in the present case shows that they resumed marital rela- 
tions after the suit of 1899 was decided and lived togther amicably 
up tothe time of Karim Khan’s death. Ma Kye became fully aware 
in 1898 of Karim Khan’s design to oust her fromthe property and 
it is nodoubt remarkable that when she re-united with him after 
the suit was decided, she took no steps to safe-guard her interests. 
But it is possible, as the District Judge suggests, that having frus- 
trated his scheme of 1898 she thought it unnecessary to do anything 
more. She had publicly asserted her rights in Court and may well 
have thought they were fully assured. As she was illiterate, it was 
easy enough for Karim Khan to keep her in ignorance of the actual 
terms of the various conveyances he arranged from time to time. 

We agree with the District Judge in thinking it highly impro- 
bable that the plaintiff took part in the money-lending and paddy 
trading business. He was too young and too engrossed in his 
studies to have time for anything else before he went to Europe. 
He had no money to put into business, but on the contrary wanted 
as much as he could get for his education. Karim Khan had noth- 
ing but his pay and the small receipts from his private practice. 
The trading business was started with money borrowed from a 
Chetty. The greater part of the work fell to Ma Kye, but Karim 
Khan kept the accounts and gave such help as_he could, consistent 
with his medical duties on the Railway line. There can be no doubt 
that the business thus started was very successful and that it pro- 
vided the funds required for the plaintiff's education as well as the 
money with which the various lands in suit were purchased. 

Though Karim Khan was ostensibly acting merely as his son’s 
agent, it is not shown that he was an agent except in name. He 
rendered no accounts to his son, who did not presume to interfere 
with the management of the property until after Karim Khan’s 
death. The evidence shows clearly that Ma Kye took an active 
part in the managment and that she at one time worked some of 
the landsherself. The title-deeds remained with Karim Khan and 
Ma Kye until after the former’s death when Ma Kye handed them 
over to Abdul Rahman. She says that she handed them over 
because Abdu! Rahman and his brother assured her that “they 
would be straight over the matter,” which may be cited as another 
example of Ma Kye’s unsuspicious nature. Even the plaintiff does 
not allege that she made over the documents by way of admitting 
that the lands belonged to him and not to her. 

The learned Judge found that the plaintiff failed to prove his 
title to the lands, as he could not show that they were bought with 
his money and on his behalf. 
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In our opinion this decision is right. The lands were bought 
by Karim Khan in the plaintiffs name but it is clear that the pur- 
chase-money was provided by Karim Khan himself or by Karim 
Khan and Ma Kye jointly. Ina case of this nature where the 
plaintiff has never been jn actual possession of the lands and has 
exercised no control over fhem though they were bought in his 
name, the best criterion is to consider from what source the money 
comes with which the purchase-money is paid [Cf Gopeekrist Gosain 
v. Guugapersaud Gosain (1) ]. In this case there can be no question 
but that all the money was provided from the paddy and money- 
lending business which was carried on by Ma Kyeand Karim Khan 
and in which the plaintiff had no part. 

Karim Khan had a double motive for putting the lands in his 
son’s name. In the frst place, he was a Government servant and 
was not allowed to trade and, in the second place, his conduct in 1898 
towards Ma Kye shows that he was ready to take advantage of her 
illiteracy and deprive her of all share in the proceeds of her industry. 

It has been argued that as Ma Kye was not present at the 
execution of the actual conveyances (except indeed the highly sus- 
picious document, Exhibit A, which purports to treat her as Abdul 
Rahman’s agent), she cannot benefit under them, that if the 
transactions were Jbenamt: it should be held at any rate that Karim 
Khan who actually effected the purchases provided the whole of the 
moneys and, that by putting the lands in his son’s name he mani- 
fested his intention of making a gift of them to his son for his son’s 
**advancement.”’ 

But once the transactions are found to be benamz it becomes a 
- question of evidence as to who was the real purchaser. The mere 
fact that Karim Khan posed at the time of purchase as agent for 
the benamider is not conclusive proof that the purchase-money 
belonged entirely to Karim Khan. Moreover, the English principle 
of advancement is not applicable in this country [see Gopeekrist 
Gosain vy. Gungapersaud Gosain (1) already cited], and it would 
Clearly be inequitable to apply it in favour of the plaintiff who is 
only one of six or more children of Karim Khan and who has 
already been raised to a position of affluence by means of funds de- 
rived from his father. We note also that there is ample authority 
for the proposition that ‘‘ When a Mussalman father purchases 
property in the name of his son, no presumption arises in India, 
that a gift of the property was intended to be made to the son.” 
Tyabji’s Principles of Muhammadan Law, section 405. The plain- 
tiff could succeed in this suit only by establishing the absolute title 
which he set up. He may be entitled to an interest in the property 
as one of his father’s sons, but it is not necessary for us now to 
consider what that interest is. It is sufficient to find that he has 
not established the case on which he claimed to oust the respondent 
who is in lawful possession of the property. 

The appeal is dismissed wtth costs. 

APPEAL DISMISSED. 





(1) 6M, I. A. 53; 4 W. R. 46(P.C.); 1 Sar. P. C. J. 493 ; 19 Eng. Rep, 20. 
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IN THE CHIEF COURT OF LOWER BURMA. 


CiviL MISCELLANEOUS APPLICATION No. 76 OF 1912. 


MAUNG AUNG GYJ and others... APPLICANTS. 
vs. 
MA THEIN MYA and others __... sue RESPONDENTS. 


For Applicants—N. N. Burjorjee. 
For Respondents—Villa. 


Before Sir Charles Fox, Kt., Chief Judge, and 
Mr. Justice Hartnoll. 


Dated, 25th January, 1915. 


Civil Procedure Code (Act V of 1908),s. 148, O. XXXIV, rr. 7 (1) (4), 8 (2)— 
Moritgage—Simple—Court’s power to enlarge time of paying mortgage amount, 

In the case of a simple mortgage, an order debarring all right to redeem on a 
fixed date should not be passed in view of Order XXXIV, rule 7 (1) (d) and rule 8 
(2), Civil Procedure Code, 1908. Section 148 of the Cieil Procedure Code, 1908, gives 
a Court power to enlarge the period of redemption if it thinks fit. 


JUDGMENT. | 

HARTNOLL, J :—The applicants brought a suit for redemption 
of two mortgages and on March 30th 1912 obtained a decree for 
redemption, on payment into Court of Rs. 835 and interest on or 
before 30th April 1912. It was ordered that if such payment was 
not made by such date the applicants should be debarred from all 
right to redeem. Payment was made withintime. This is not 
disputed. The defendant appealed and on the 24th February 1914 
this Court modified the decree of the District Court by ordering the 
applicants to pay in a further sum of Rs. 1,420 with interest by the 
24th May 1914. It was also ordered that if such payment was not 
made by the 24th May 1914, applicants should be debarred from 
all rights to redeem. The further sum was not paid in by the date 
fixed, though the sun said to be due on the appellate decree, 
Rs. 1,823-14-6, was paid on the 24th July rgr4. 

This is an application to extend the time for payment. 

On the 25th June the original defendant’s representatives 
applied for an order to the District Court that the applicants be 
debarred from all rights to redeem and that they, the representatives, 
be placed in possession, and an order to that effact was passed on 
the 16th November 1914. Maung Aung Gyi in support of this 
application says that he did not understand that the further sum 
ordered to be paid by the Appellate Court had to be paid by the 
23rd May 1914 and that his illness caused further delay in paying 
it in. The plea as to illness is not substantiated. The reasons 
given by Maung Aung Gyi are not, in my opinion, sufficient to 
condone the delay. 

But it was urged at the hearing of the application: 

(1) that an order debarring the applicants from all right to re- 
deem should not have been passed at all, as the mortgages were 


simple mortgages ;- and 
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(2) that in Order XXXIV of the Civil Procedure Code, six 
months are always allowed within which to pay mortgage monies 
due. 

As regards the first point, from a perusal of the proceedings 
the mortgages do appear to have been simple ones. That being so, 
an order debarring all right to redeem on a fixed date should not 
have been passed: Order XXXIV, rule7 (1) (d@), and rule 8 (2). 

The second point taken also seems to be correct. 

Reliance was also placed on the proviso ending Order 
XXXIV, rule 8; but such proviso seems only to refer to the fourth 
paragraph of rule 8. Sut section 148 of the Code itself gives this 
Court time to enlarge the period of redemption if it thinks fit. 

Considering the two main points raised and which I have set 
out above, I think that we should be exercising a sound discretion 
if we enlarged the time fixed for redemption in this case, but I 
would give interest on Rs. 1,420 from the 24th May 1914 at Rs. 6 
per cent, per annum. 

I would, therefore, set aside the order of the District Court of 
the 16th November last and enlarge the time of payment up to 
the 31st March next, on condition that in addition to the sum 
ordered to be paid by the Appellate Court an extra sum of interest 
at 6 per cent. per annum be paid on Rs. Rs. 1,420, the extra sum 
to be calculated from the 24th May last to the 31st March next. 
If all sums due in accordance with this order and that of the Ap- 
pellate Court are not paid by the 31st March next, then; as it has 
not been appealed against, that portion of the decree of the Appellate 
Court debarring the applicants from all right to redeem will be of 
full force and virtue. As regards costs I think the applicants should 
pay respondents’ costs of this application which I would fix at 
three gold mohurs. 

Fox, C. J :—I concur. 


IN THE CHIEF COURT OF LOWER BURMA. 


Civiu I'irST APPEAL NO. 201 OF I913. 


MAUNG TUN U as bea jae PLAINTIFF— 
APPELLANT. 
Y. P. S. Pv. L. PALANIAPPA  CHETTY DEFENDANTS— 
and another ‘ae ie RESPONDENTS. 


For Appellant —Ratldge 2 and Kyaw Htoon. 
For Respondents—J. R. Das. 


Before Sir Charles Fox, Kt., Chief Judge and 
Mr. Justice Hartnoll. 


Dated, 8th February, 1915. 
Limstation Act (1X of 1908), 8s. 3, 14, Seh. [, Art. 11 -Civil Procedure Code (Act 


of 1908), O. XAT, r. 63—Removal of idachnintAbpeal and Revision—A dvocate’s act, 
how far binding on his client—Agent— Negls gence, 
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Under Order XXI, rule 63, Civi] Procedure Code, an order on the application for 
removal of attachment is conclusive, subject to a regular suit to establish the right 
to the attached property, and under Article 11 of the Limitation Act one year is 
allowed for such a suit, Therefore, it would be culpable negligence on the part of an 
Advocate to file an appeal or revision notwithstanding the plain provisions of Order 
XXI, rule 63, Civil Procedure Code, and the time spent in such appeal or revision 
cannot be excluded under section 14 of the Limitation Act, as the plaintiff would be 
bound by his Advocate’s negligence under the ordinary rule that, if a person employs 
an agent, he is bound by what his agent does in the course of his employment. 


Kura Maly. Ram Nath, 28 A. 414; A. W.N. (1906) 67: 3A L. J. 218, distin- 
guished. 


Section 5 of the Limitation Act leaves it to the discretion of an Appellate Court 
to exclude the time, whereas section 14 obliges a Court to exclude time if it finds a 
certain state of facts. 


JUDGMENT. 


Fox, C. J :—Some land was attached in execution of a decree 
obtained by the respondent against the legal representatives of one 
Pa Gale. The appellant applied for removal of attachment on the 
ground that the land was his. His application failed; the order 
dismissing it was made on the 15th March 1912. He appealed to 
the Divisional Court against this order. The appeal was rejected 
on the 2gth April 1912 on the ground that no appeal lay against 
the order. The plaintiff presented an application in this Court 
on the 28th May 1912 asking for revision of the order. This ap- 
plication was dismissed on the 3rd September 1913 on the ground 
that there was no power to revise the order. He filed a suit to 
have his title declared on the gth September 1913. This has been 
dismissed as barred by limitation under Article 11 of the first 
Schedule of the Limitation Act. 


For the plaintiff it was contended that he was entitled to have 
excluded the time taken in prosecuting the abortive appeal and 
application for revision. 

Sub-section (1) of section 14 of the Act says that in compating 
the period of limitation prescribed for any suit, the time during 
which the plaintiff has been prosecuting with due diligence another 
civil proceeding, whether in a Court of first instance or in a Court 
of appeal, against the defendant, shall be excluded, where the pro- 
ceeding is founded upon the same cause of action and is prosecuted 
in good faith in a Court which from defect of jurisdiction or other 
cause of a like nature is unable to entertain it. The course which 
the plaintiff should have pursued is very clearly indicated in rule 63 
of Order XXI of the Civil Procedure Code, which says that where 
a claim or an objection is preferred to an attachment, the party 
against whom an order is made may institute a suit to establish 
the right which he claims to the property tn dispute, but, subject 
to the result of such suit, if any, the order shall be conclusive. 
Article 11 of the Limitation Act gives one year from the date of the 
order for the institution of such suit. 

With such plain provisions staring him in the face, it was 
sheer culpable negligence on the part of the Advocate who was 
then acting for the plaintiff to incur the risk of the plaintiff losing 
all remedy by filing the appeal and the application for revision. If 
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the plaintiff is boand by the acts of his Advocate no case for exclu- 
sion of time under section 14 of the Act is made out, because pro- 
ceeding contrary to a clearly expressed provision of law cannot be 
regarded as prosecuting another civil proceeding in good faith in 
the sense in which the words ‘‘ good faith ” are defined in the Act, 
viZ, done with due care and attention. It is urged, however, that 
the plaintiff should not be held bound by what was done for him by 
his Advocate and that as he employed a lawyer and did according 
as he was advised by him, the plaintiff personally prosecuted the 
appeal and application in good faith, and he is entitled to the 
exclusion of the time they took up. The case of Kura Mal v. 
Ram Nath (*) was cited in support of this proposition. This was 
a decision in a case in which the question was whether the power 
ulider section 5 of the Act to admit an appeal after time should 
have been exercised. The section leaves it to the judicial discre- 
tion of an Appellate Court to do so, whereas section 14 obliges a 
Court to exclude time if it finds a certain state of facts. I do not 
think that section 14 should be restricted to the plaintiff personally. 
There is nothing in the wording so restricting it, and the ordinary 
rule that ifa person employs an agent he is bound by what his 
agent does in the course of his emplcyment, should apply. If it 
were otherwise, the same method would have to be applied to many 
other provisions of law in which mention is made of a plaintiff only. 
Order III of the Civil Procedure is based on the principle that the 
acts of the agent in legal proceedings are the acts of the principal, 
and the latter is bound by them and may have to suffer for them, 
if they are wrong. A person resident, say, in Europe and having 
some legal proceedings conducted in thiscountry by an authorized 
agent could scarcely be heard tosay in such a case as the present 
that he must be allowed time, because he personally acted with due 
care and attention. 


In my opinion the District Court’s decision was right, and I 
would dismiss the appeal with costs, two gold mohurs. 


HARTNOLL, J :—I concur. 


APPEAL DISMISSED. 


(1) 28 A, 414; A- W.N. (1906) 66; 3 A. L.J. 218. 
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IN THE CHIEF COURT OF LOWER BURMA, 


Civit First APPEAL No. gI OF 1914. 


ABDUL KAREEM. ... oe PLAINTIFF —APPELLANT. 
vs. 
SHAIK BURRAY SAIB _... DEFLNDANT—RESPONDENT. 


For Appellant—Anklesaria. 
For Respondent—Auzam. 


Before Mr. Justice O1 mond. 
Datd 4th January 1915. 


Jurisdiction of Small Cause Cuurt —.Sut. fur accounts— Consent cf parties. 
A Small Cause Court has no jurisdiction to entertain suits for accounts, and 
consent of parties does not give a Court jurisdic:ion which it has not got. 


JUDGMENT. 

The plaintiff sued the defendant in the Small Cause Court for 
one-third share of the profits of the defendant’s refreshment busi- 
ness, which the defendant. agreed to pay the plaintiff by way of 
remuneration for looking after the defendant’s business, whilst the 
defendant was away in India. The defendant, in his written state- 
ment, says, z7/er alia, that it is a Suit for accounts. The case was 
not heard by the Court but by consent of the parties it was referred 
to a Commissioner to ascertain what the profits of the business 
were, if any. The Commissioner found that there were no profits 
or that the plaintiff had not shown that there were any profits. 
The learned Judge of the Small Cause Court upon objections to the 
Commissioner’s report upheld the report and has dismissed the suit. 

The plaintiff now appeals. The Counsel for the respondent as 
a preliminary objection contends that the Small Cause Court had 
no jurisdiction, inasmuch as the suit was one for an account. The 
appellant’s Advocate admits that the suit was one for an account 
and that the Small Cause Court had no jurisdiction, but he con- 
tends that he should not be mulcted in costs and that the plaint 
should be returned to be presented to the proper Court. The suit 
was clearly one for an account and the Small Cause Court had no 
jurisdiction to entertain it. Assuming that the defendant submitted 
to the jurisdiction of the Court, the consent of the parties cannot 
give a Court jurisdiction which it has not got. The appeal must, 
therefore, be allowed and the suit dismissed on the ground that the 
Small Cause Court had no jurisdiction to entertain it. The plain- 
tiff must pay the defendant’s costs in both Courts; the defendant 
by allowing the matter to go before the Commissioner may have 
done so, feeling confident that he could oust the plaintiffs on the 
merits, and he did not undertake not to raise the question of juris- 
diction if the plaintiff appealed. I know of no authority which is 
for allowing the plaint to be returned at this stage. 

The suit is therefore dismissed for want of jurisdiction and the 
plaintiff will pay the defendant’s costs in both Courts. 
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IN THE CHIEF COURT OF LOWER BURMA. 


Civit SECOND APPEAL No. 169 OF 1913. 





MA SHWE ME and another DEFENDANTS—RESPONDENTS. 


Vs. 
P. A. R. M. CHETTY and another PLAINTIFFS—RESPONDENTS 


For Appellant—R. N. Burjorgee. 
For Respondent—Johannes. 


Before Mr. Justice Ormond. 
Dated 5th January 1915. 


Buddhist Law—Morteage by husband, when binding on wife—Civtl Procedure Code 
{Act V of 1908), O. NAAT), vr, 1—Transfer of Property Act (IV of 1882), s3. 85, 
59—.lesne profits. 

Where it is found that a Burmese Buddhist husband had authority from his wife 
to enter into a mortgage of the property, to sign the mortgage document and to regi- 
ster the same, and to be sued on the mortgage so as to bind her interest, the mort- 
gagee is entitled to a declaration that he is the owner and to possession. 

A decree for mesne profits may be passed against a defendant who has no right 
to be in possession as against the plaintiff, though he is the other defendant's tenant. 


JUDGMENT. 


In 1906 U Meik, the husband of the 1st defendant, together 
with a son, San Bein, mortgaged the land in suit to the plaintiff, 
The plaintiff obtained a mortgage-decree against his mortgagors 
and bought the property with leave under that decree. The 
1st defendant, who is the wife of U Meik, and her son, the 2nd 
defendant (San Chein), were in possession at the time when this 
suit was instituted. The wife claims that her half share in the pro- 
perty was not affected by the mortgage of U Meik or by the decree 
obtained against him in a suit in which she was not a party, or by 
the sale in pursuance of that decree. The land has stood in U 
Meik’s name for several years. In 1900 he mortgaged this land; 
in 1904 he again mortgaged it and both the lower Courts have 
found that the wife knew of this present mortgage and acquiesced 
in it. I see no reason to interfere with that finding. The mort- 
gage, therefore, by U Meik binds the wife’s interest. It is urged 
that, under Order XXXIV, rule 1, which says all persons interest- 
ed in the mortgage security or in the right of redemption shall be 
joined as parties, a decree obtained against U Meik is not binding 
on his wife. Order XXXIV, rule 1, supersedes section 85 of the 
Transfer of Property Act which had the following proviso: ‘ Pro- 
vided that the plaintiff has notice of such interest.” The unreport- 
ed case of Ma 7in May vs. Maung Maung and Wightman and Com- 
pany, Lid. (1) of this Court shows, where a Burmese wife authorizes 





(1) § Bur. L. Times 66. 
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her husband to deal with her interest in landed property in his 
own name, the mortgage-decree obtained against the husband only 
binds the wife’s interest in the land. In the present case the plain- 
tiff, a Chetty money-lender, had known U Meik and his family for 
eight, nine or ten years, but there is nothing to show that he 
should be affected with notice that at the time of his mortgage the 
wife had a share in this property or that U Meik was not the sole 
owner. It is further contended that section 59 of the Transfer of 
Property Act requires the mortgagor, i.¢., the wife, to sign the 
mortgage and that the mortgage of her interest must be by a regis- 
tered document, her share in the mortgage being over Rs. 100 in 
value. The husband alone signed the document and he purports 
to mortgage the whole interest in the land. He must, therefore, be 
taken to have signed for himself and for his wife. Section 32 of the 
Registration Act saysthe person executing the mortgage is the 
proper person to register it. Therefore, it was not necessary for the 
wife to register the mortgage. The husband had authcrity from 
his wife to enter into the mortgage, to sign the mortgage document 
and to register the same, and to be sued on the mortgage so as to 
bind her interest. The plaintiff is, therefore, entitled to a decla- 
ration that he is the owner and to possession. He obtained a 
decree also for mesne profits against both defendants. It is contend- 
ed that no decree for mesne profits should be made against the 2nd 
defendant because he was the tenant of the rst defendant. But 
neither the 1st defendant nor the 2nd defendant had a right as 
against the plaintiff to be in possession. Both are, therefore, liable. 
for mesne profits. 


The appeal is dismissed with costs. 
APPEAL DISMISSED. 


— eee 


IN THE CHIEF COURT OF LOWER BURMA. 


Civiz SECOND APPEAL No. 276 OF IQI4. 
MAUNG SAN MIN ..... ... PLAINTIFF—APPELLANT. 


vs. 
SANNA and another ... ... DBFENDANTS—RESPONDENTS. 


For Appellant—Sin Hla Aung. 
Before Mr. Justice Ormond. 
Dated rath January 1915. 
Registration Act. (XVI of 1908), s. 47—Lxeculion and Registration—O peration— 


date of. 


Under section 47 of the Registration Act a registered deed operates from the date 
of its execution and not of Registration. 
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JUDGMENT. 

The plaintiff sued for a declaration that he was the owner of a 
house which he had bought from one Ma Aye Me, the wife of Po 
Cho, a Chinaman, on the 8th May 1913. The Defendant is a 
judgment-creditor of Po Cho and he attached the house or attempted 
to attach the house on the 2oth May. The defendant alleges that 
the sale to the plaintiff was not a dona fide one. The Township 
Court has found that the plaintiff had honestly bought the house 
from Ma Aye Me, who had a right to sell it. Po Cho had left his 
wife and had given her authority to sell the house. The District 
Judge based his judgment upon the assumption that the sale to the 
plaintiff was made on the 5th June. The sale was by a registered 
deed which was presented for registration on the 8th May when the 
parties admitted execution, and receipt of the consideration, but for 
some reason, which does not appear, it was not actually registered 
until the 5th June. The District Judge, I think, has overlooked the 
provisions of section 47 of the Registration Act, under which a 
registered deed operates from the time of execution ina case such 
as this. There is nothing in the evidence to show that the sale 
was not dona fide: the plaintiff had acquired the ownership in the 
house before the defendant obtained a decree against the judgment- 
debtor, and there is nothing to show that the plaintiff knew that 
the defendant had instituted a suit against Po Cho at that time. 

The appeal, therefore, must be allowed with costs and the decree 
of the Township Court will be restored. The plaintiff will have 
his costs in all Courts. 


IN THE CHIEF COURT OF LOWER BURMA. 


Civit SECOND APPEAL No. 182 OF 1913. 





MA ME THIN a oe ... APPELLANT. 
VS. 
MAUNG SAN LUN... ioe ... RESPONDENT. 


For Appellant—Shaw. 
For Respondent—Ba. Dun. 


Before Mr. Justice Pariett. 


Dated 26th January rgI5. 
8 
Limitation Act (/.\ of 1908), s. 5—Civil Procedure Code (Act V of 1908 I Os: akahe 
vr. 1—Appeal filed beyond time, admissibility of— Court's negligence to observe procedure — 
Su ficient cause. 

A party is not bound to make inquiries as to when a judgment will be delivered 
but is entitled to rely on the Court obeying the express provisions of law and giving 
notice to his Pleader of the date fixed tor delivery of judgment, and, if an appeal is 
barred entirely through the negligence of the Judge in following the procedure, the 
appellant cannot be held responsible for it and the appeal should be admitted. 
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JUDGMENT. 

Appellant was plaintiff in a suit in which the hearing was 
completed on 2nd April 1913 and judgment was reserved. No 
date was fixed for delivery of judgment, the case was never entered 
again in the cause list, and on the gth April judgment dismissing 
the suit was delivered, without any notice to the parties and so far 
as the record shows in the absence of both of them and of their 
Pleaders. The Judge thus entirely flouted the provisions of the 
law laid down in Order XX, rule 1, of the Code of Civil Procedure 
as well as the orders of this Court regarding the fixing of dates and 
the maintenance of cause lists. On having come to know that 
judgment had been delivered, the appellant applied for a copy on 
the zoth May and on aist presented an appeal which was dismissed 
as time-barred. She filed affidavits, which stand uncontradicted, 
that she sent messengers several times to inquire when judgment 
was to be delivered, but they returned without any information 
and it was not till 16th May thatshe heard ofits delivery. The 
District Court held that sufficient cause was not shown for admit- 
ting the appeal after time and that she had not used due diligence. 
Iam unable to agree with him. The fact that Civil Courts were 
closed for over a fortnight at some period between gth April and 
16th May fully accounts for appellant’s messenger failing to obtain 
any information. The 16th May was a Friday. Appellant lives 
some 20 miles from Moulmein, where the Township Court sits and 
her legal adviser lives. It cannot be said that if she travelled 
and consulted him on Monday Igth and applied for the copy next 
day, she failed to use due diligence. Moreover, it is not in- 
cumbent upon her to make inquiries about the judgment at all. 
She was entitled to rely upon the Court obeying the express pro- 
visions of law and giving notice to her Pleader of the date fixed for 
its delivery. That the appeal became barred was entirely due to 
the negligence of the Judge, and she cannot be held responsible for 
it. The appeal is allowed and the order of the District Court is 
set aside. The appeal will be admitted by that Court and disposed 
of according the law. Respondent will pay costs of this appeal, 
Advocate’s fees two gold mohurs. 


FURTHER ORDER.—A certificate under section 13 of the Court 
Fees Act, 1870, will be granted. 


Appeal allowed. 
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IN THE CHIEF COURT OF LOWER BURMA. 


Crvit SECOND APPEAL No. 168 oF 1913. 





MAUNG KYAW ane ie ... PLAINTIFF-— 
APPELLANT. 
VS. 
MA GAUK and others veh .. DEFENDANTS— 
RESPONDENTS. 


For Applicants—Haikar. 
For Respondent No. t—May Oung. 


Befcre Mr. Justice Twomey. 


Dated sst February 1915. 


Civs! Procedure Code (Act Vof1g08), s.11,—O. If, r. a—Res judicata—Cause of 
action—Suit for redemption dismissed—Scecond suit on basis of promise to allow redemption, 
maintainability of —Specific Relief Act (1 of 1877), s. 18a—Appeal re-heard on application 
Jor review—Sccond appeal—Limiiation. 

When an application for review of an appeal is admitted and the appeal is re- 
heard and a fresh decree dismissing the appeal is passed on grounds different from 
those on which the appeal was originally iemiesed , a fresh period of limitation for 
appeal begins to run from the date of the new decree, 

Joytishen Mookerjeev. Atoor Rohoman, 6 Cal. 22; 6C. L. R. 575; 3 Shome L. R. 
197 ; Soudamoni Dasi v. Maharay Dheray Mahatab Chand Bahadur, B. L. R. Sup. Vol. 
585; 6 W. R. Misc. 102, referred to and followed. 

The plaintiff-appellant first sued the defendant-respondent for redemption of a 
pe of land on the basis of a mortgage for Rs. 280, but failed; subsequently he 

rought the present suit, alleging the same set of facts but basing the suit on the rst 
defendant’s promise to allow redemption on payment of Rs. 400, for which sum the 
land had been sub-mortgaged to the 2nd and 3rd defendants. The lower Courts 
found the promise proved, but dismissed the suit as barred by res sudicata and Order 
II, rule 2. Givil Procedure Code. 

Held, that the suit is not barred by ves sudicaéa or by Order II, rule 2, Civil Pro- 
cedure Code, as the suit is not based on the mortgage but on a subsequent promise to 
allow redemption, which is an entirely new cause of action. | 

If a man promises to deliver land for an agreed price and fails to fulfil his promise, 
there is nothing to’ prevent the Court from decreeing specific performance of the 


contract. 
JUDGMENT. 


This second appeal would be barred by limitation if time were 
to be reckoned from the date of the first decree in the District 
Court. But the District Judge admitted an application for review, 
re-heard the appeal and passed a fresh decree dismissing the appeal 
on grounds different from those on which his predecessor had dis- 
missed it. In these circumstances a fresh period of limitation 
began to run from the date of the new decree. (See Joykeshen 
Mookerjee v. Atoor Rokoman(1) and Soudamont Dast v. Maharay 
Dheraj Mohatab Chand Bahadur (2).} 

The plaintiff-appellant had failed ina former suit to redeem 
the land in question. In that case it was alleged that the plaintiffs 
father mortgaged the land to the defendant’s father orally for 
Rs. 280, that the 1st defendant refused to allow redemption for 





6 Cal. 22; 5 C. L. R. 575; 3 Shome L. R. 197. 
2) B. LR. Sup. Vol. 585; 6 W. R. Misc, roz., 
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Rs. 280 but agreed to allow redemption for Rs. 400 for which 
sum the land had been sub-mortgaged to two other men, the 
2nd and 3rd defendants. Subsequently, however, the sub-mortga- 
gees, 2nd and 3rd defendants, opposed the redemption for Rs. 400 
and the 1st defendant-respondent backed out of his promise to make 
over the land. It was held by the Township Court and on appeal 
by the District Court that the mortgage was not proved, and the 
suit was dismissed on that ground. 

Plaintiff-appellant then brought the present suit, alleging the 
same set of facts and praying for entorcement of the rst defendant's 
promise to allow redemption. The Township Court found that 
the promise was proved, but that this being merely a part of the 
negotiations for redemption the new suit was barred as ves judt- 
cata. The District Court upheld this decision on appeal. But 
on review of the judgment the District Court accepted the plaintiffs 
contention that the new suit was not based on the alleged mort- 
gage but onan entirely separate cause of action, namely, the 
subsequent promise to allow redemption. The District Judge held, 
however, that the promise was not one which could be specifically 
enforced by the Court and that the plaintiff-appellant’s proper 
remedy was a suit for damages. No reasons are given for this 
view, which appears to be incorrect. If aman promises to deliver 
land for an agreed price and fails to fulfil his promise, there is 
nothing to prevent the Court from decreeing specific performance 
of the contract. The Judge’s attention is drawn to the explana- 
tion to section 12, Specific Relief Act. 

In this case the defendant did not actually contract to sell! the 
land to the plaintiff. What the defendant promised was “‘ to allow 
redemption for Rs. 400”; in other words, he promised not to 
oppose the plaintiff's claim as mortgagor provided that the plaintiff 
paid up enough to redeem the land from the 2nd and 3rd defend- 
ants. The rst defendant in effect said: ‘‘ I know nothing of the 
alleged mortgage by your father to mine and the land is not now 
in my hands, but in those of the 2nd and 3rd defendants. But as 
you say the land was mortgaged by your father to mine, I have no 
objection to redeeming from the 2nd and 3rd defendants and 
making over the land to you if you provide the requisite amount, 
Rs. 400, which they advanced on the land. I will not put you to 
the proof of your alleged mortgage.” 

The question is, whether this promise gave a fresh cause of 
action. I think there can be no doubt that it did. There was an 
express contract by the respondent to redeem the land for Rs. 400, 
to be provided by the plaintiff, from the 2nd and 3rd defendants 
and make the land over to the plaintiff. This was irrespective of 
the mortgage, proof of which the respondent inferentially waived. 
I think, therefore, that the 2nd suit on the contract was not barred 
by the rule of ves judscata merely because the plaintiff had brought 
a previous suit on his alleged mortgage. Nor can it be held that 
the second suit was barred by Order II, rule 2. The cause of 
action on the alleged mortgage and on contract being distinct and 
separate the rule has no application. 
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It is urged for the respondent that the contract was without 
consideration and is for this reason unenforceable. It was not 
without consideration. The proposed extinction of the rst defend- 
ant-respondent’s mortgage-debt to the 2nd. and 3rd defendants- 
respondents was good consideration for the bargain he made with 
the plaintiff-appellant. 

I set aside the decree of the lower Courts and direct that an 
account be taken of what is due to each of the 2nd and 3rd defend- 
ants-by their mortgagor, the 1st defendant, and that on payment 
by the plaintiff-appellant to the 2nd and 3rd defendants of a sum 
not exceeding Rs. 400, less a two-third share of the plaintiff's costs 
in all Courts, the 2nd and 3rd defendants shall convey the lands in 
suit to the plaintiff-appellant, free from all incumbrances created by 
the defendants or any persons claiming under them, and shall put 
the plaintiff-appellant in possession of the property. The remain- 
ing one-third share of the plaintiff-appellant’s costs shall be re- 
covered by him from the 1st defendant-respondent. 


IN THE CHIEF COURT OF LOWER BURMA. 


CiviL MISCELLANEOUS APPEAL NO. 23 OF IQI4. | 


ESOOF EBRAHIM MOOLLA Attorney of 


ASHA BEE APPELLANT. 


vs. . 
ESOOF SULAIMAN ABOO ... .. KESPONDENT. 


For Appellant—Ormiston. 
For Respondent—Rutledge. 


Before Sir Charles Fox, Kt., Chief Judge. 


Dated 30th November 1914. 


Probate and Administration Act (V of 1881), ss. 23,30 and gr—Letters of Adminis- 
3vation—limited grant of, when not allowed. 


In granting Letters to administer the estate of a deceased person, a limited grant 
of Letters should not be awarded to the attorney of an absent sharer, if a sharer who 
ig entitled toas much asthe absent sharer is within the Province and is willing to 


administer the estate. 
JUDGMENT. 


The answer to the question involved in this appeal is free from 
doubt. The respondent was a person who, according to the rules 
for the distribution of the estate of an intestate applicable in the 
case of the deceased, is entitled to a part of the deceased’s estate. 
He was the only one of such persons who applied for Letters of 
Administration and a full grant could be given to him under sec- 
tion 23 of the Probate and Administration Act 1881. 
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The appellant who also applied for Letters is the agent of 
another sharer in the estate who is absent from the Frovince. To 
such agent only a limited grant under Chapter III of the Act could 
be granted under section 30, and then only if no person as much 
entitled as his principal was willing to act. A sharer in the estate 
who is in this Province is willing to act, consequently a limited 
grant could not be made under section 30 to the attorney of the 
absent sharer in the estate. The respondent was entitled to a full 
grant as the Court saw fit to act under section 41 of the Act. No 
grounds were made out for taking this course. 


The appeal is dismissed with costs. 


APPEAL DISMISSED. 


IN THE CHIEF COURT OF LOWER BURMA. 


Civiu First APPEAL No. g2 OF IgI2. 





MA SHWE LA and others see «es PLAINTIFFS— 
APPELLANTS. 
vs. 
MAUNG KYIN and another a ... DEFENDANTS— 
KESPONDENTS.. 


For Appellant—J. R. Das. 
For Respondent—Coltman. 
Before Justice Sir Henry Hartnoll and Mr. Justice Ormond. 


Dated, 3rd August, I9gI4. 


Evflence Act (1 of 1874), ss. 33, 92—Proof of fraudulent dealing with third person's 
property—Purchaser of equity of redtmption— Representative-in-interest, 


Section 92 of the Evidence Act does not prevent proof ofa fraudulent dealing 
with a thifd person's property, or proof of notice that the property purporting to be 
absolutely conveyed in fact belonged to a third person who was nota party to the 
conveyance. 

.For the purposes of section 33, Evidence Act, a purchaser of the equity of re- 
demption is a representative in interest of the mortgagor. 

Where defendants transferred to plaintiffs a mortgage to themselves of certain 
lands by X and subsequently acquired the equity of redemption in those lands from X 
but where the deeds executed for transfer between X and the defendants and those 
between defendants and plaintiffs were in the form of absolute sales, 

Held that under s. 43 of the Transfer of Property Act plaintiffs must be deemed to 
have acquired the full proprietory interest in the property under those documents 
unless the defendants are allowed to show that it was not so intended, 


Held also that in the absence of fraud, mistake, etc., the defendants are precluded 


‘by the Full Bench Ruling at 3 L. B. Re 100 from showing that the transaction evi- 


denced by deeds of outright sales was a mere transfer of mortgages. 
Maung Bin v. Ma Hiaing, 3 L. B. R. 100 (F. B.), referred tos 
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JUDGMENT. 

ORMOND, J:—The documents Exhibits A and B purport to 
be deeds of sale of certain lands and are executed by the defendants 
in favour of U Shwe Po deceased and his wife. The plaintiffs are 
the widow and the legal representatives of U Shwe Po. The ques- 
.tion in this appeal is whether the plaintiffs are entitled to the lands 
comprised in Exhibits A and B as owners, or whether they merely 
havea mortgage on those lands. The defendants’ case is that, at 
the time of the execution of Exhibits A and B, they (the defendants) 
were merely mortgagees from one U Myaing, the owner, although 
their documents of title, Exhibits C and D, were in the form of 
absolute sales; that Exhibits A and B were intended merely to 
transfer to U Shwe Po and his wife the defendants’ mortgages, and 
that all the parties concerned have in fact treated the transaction 
assuch. Subsequently to the execution of Exhibits A and B the 
defendants have acquired the equity of redemption in these lands 
from U Myaing. 

The case came before the original side of this Court on a for- 
mer occasion when it was held that the defendants were precluded 
under a Full Bench decision of this Court [Maung Bin yv. Ma 
Hlamg (*)] from showing that these documents, Exhihits A and B, 
were not absolute conveyances. That decision was upheld in this 
Court on appeal ; and on appeal (2) to the Privy Council their Lord- 
ships remanded the case back to this Court for the question to be 
re-tried; and they directed that the rejected evidence should be 
heard subject to any objections that might be taken. Their Lord- 
ships refrained from expressing any opinion on the construction or 
application of section g2 of the Indian Evidence Act in relation to 
these documents; but they were of opinion that the case for the 
defendants disclosed a charge of fraud against the plaintiffs in rela- 
tion to matters antecedent to these documents; z.e., that the plain- 
tiffs took absolute conveyances of property from the defendants with 
notice, that they in fact belonged to athird person, namely, the 
defendants’ mortgagor. Their Lordships point ont that section 92 
does not prevent proof of a fraudulent dealing with a third person’s 
property or proof of notice that the property purporting to be abso- 
lutely conveyed, in fact belonged to a third person who was not a 
party to the conveyance. The matter has been re-tried; and the 
learned Judge on the original side has found (i) that, at the time 
when these documents, Exhibits A and B, were executed, the 
defendants to the knowledge of U Shwe Po and the wife were mere- 
ly mortgagees, (ii) that it was intended by the parties «¢., by U 
Shwe Po, the defendants and U Myaing that the mortgages held 
by the defendants should be transferred to U Shwe Po and his wife, 
(iii) that it was unlikely that U Myaing knewin what form the 
mortgages were so transferred and that if U Shwe Po deliberately 
got deeds of sale executed, it was a fraud on U Myaing and the 
learned Judge held that the plaintiffs are mortgagees only. The 
plaintiffs now appeal. 


(1) 3 L. B, R- 100 (F. B.) (2) Reported at 4 B. L. T. 273. 
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Apparently the learned Judge found that U Shwe Po perpet- 
rated a fraud upon U Myaing atthe time of the execution of the 
documents, Exhibits A and B, and that U Myaing did not know 
the nature or contents of those documents. Ido net think such 
finding is justified by the evidence, for Maung Kyin, the defendant, 
himself says :—“ I transferred the land to Shwe Po with the full 
knowledge and consent of Shwe Myaingand at his request, because 
to Shwe Po he had to pay less interest. It was only a transfer 
from my name to U Shwe Po’s name at U Myaing’s request. 
Interest was net specified on that document. U Shwe Myaing 
knew that the document by which I was transferring the lands to 
U Shwe Po was a deed of sale”, and he says that the transfer was 
made in the presence of U Myaing. In my opinion it would be 
only natural for U Myaing, who had given mortgages to Maung 
Kyin in the form of sales, to have the transfer of those mortgages 
also effected in the form of sales. The defendants’ case, as I under- 
stand it, is not that U Shwe Po fraudulently caused the transaction 
to be effected in the form of a sale or that any fraud was intended 
against U Myaing at the time of the transaction ; but that U Shwe 
Po having taken a transfer of a mortgage in the form of a sale with 
concurrence of U Myaing, the owner and mortgagor, and the 
defendants, the transferors, and U Shwe Po having treated the 
transaction as a mortgage, it is fraudulent now on the part of his 
widow and representatives to come to Court and assert that the 
transaction was a sale. The fraud would be subsequent to the 
documents. 

Now, inasmuch as the defendants do not allege fraud or mis- 
take. etc., at the time of the execution of Exhibits A and B, evi- 
dence as to the fact of their not being the owners of the property at 
that time would be tendered in order to show that it was not in- 
tended to sell the property to U Shwe Po, and such evidence would 
be inadmissible under the Full Bench ruling. 

And it would not be sufficient for the defendants to show that 
at the time of the execution of these documents they were only 
mortgagees ; for they have since acquired the equity of redemption 
from their mortgagor. The doctrine enunciated in section 43 of 
the Transfer of Property Act would apply; and U Shwe Po would 
be deemed to have acquired the full proprietary interest in the 
property under those documents, unless the defendants are allowed 
to show apart from fraud, mistake etc., that it was not so 
intended. Mr. Coltman for the defendants contends that their 
Lordships of the Privy Council hold that because the defend- 
ants were not the owners at the time of the execution of Exhibits A 
and B. they are at liberty to show apart from fraud, mistake, etc., 
that a different transaction was intended than what is expressed in 
those documents. But their Lordships do not discuss the correct- 
ness of the Full Bench ruling ; and under that ruling, if the defend- 
ants had been the owners of the property they would have been 
precluded from showing, apart from fraud, mistake, etc., at the 
time of the execution of the documents, thata different transaction 
was intended. Ifthe Privy Council judgment is to be read in this 
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manner, different rules as to the admissibility of evidence would be 
applicable to a defendant who executes a conveyance, according as 
he had a good or bad title at the time of such conveyance. 

According to the decisions as they now stand, I think the 
defendants in this case are precluded from showing that the trans- 
action was other than a sale. 

In view, however, of the directions given by their Lordships 
I will deal with the first two findings of the learned Judge upon the 
assumption that evidence relevant to such findings was admissible. 
The findings are:—that when the documents Exhibits A and B 
were executed, the defendants, to the knowledge of U Shwe Po 
and his wife, were merely mortgagees, and that it was intended by 
all the parties concerned that the defendant’s mortgages only should 
be transferred to U Shwe Po and his wife. Putting aside the 
evidence which has been admitted under section 33 of the Evidence 
Act and which, in my opinion, is inadmissible, I think these findings 
are correct. ‘There is the defendant’s evidence referred to above. 
His evidence also shows that it was because U Shwe Po was will- 
ing to take interest at Re. 1 per mensem from U Myaing, whereas 
the defendant was taking interest at the rate of Re. 1-8 per mensem, 
that the transfer was made, and this is corroborated by Exhibit 7, 
U Myaing’s letter to defendant. U Myaing remained in possession 
of most of the propexty until he transferred the equity of redemption 
to the defendant. The amount paid by defendant (in November 
1901) in respect of the land vzz., Rs. 20,065-12, is said to be less 
than its then value, and the amount paid by U Shwe Poin 
February and March 1902, viz., Rs. 16,120. was still less, and 
there is no evidence that there was any fall in the value of land 
during these three months. Defendant says that Rs. 3,500 had 
been paid off by U Myaing. 

U Shwe Po’s two letters to defendant, Exhibits § and 9. and 
defendant’s letter to U Shwe Po (which does not seem to be marked 
as an Exhibit but is next to Exhibit 9 in the record) show, I think 
clearly, that both parties treated the land as U Myaing’s and that 
U Shwe Po was merely taking over defendant’s mortgages in the 
Jand when he took the two receipts Exhibits ro and 11. 

The evidence which has been admitted under section 33 of the 
Evidence Act are the depositions in a former suit of U Myaing (who 
died four or five years ago) and of his daughter Ma Pwa U, which 
were put in by Mr. Giles for the defendants but objected to by Mr. 
Das, and the deposition of U Shwe Po in the same suit, was put in 
by Mr. Das for the purpose of contradicting the other two depo- 
sitions. The former suit was brought by Munnee on 5th February 
1904 against U Myaing, Morrison, U Shwe Po and others for 
specific performance of a contract made by Morrison (U Myaing’s 
attorney and mortgagee) with Munnee for the sale of land which 
comprised some of the land in this suit. Defendant was nota party 
to that suit. U Myaing alleged that the transactions evidenced by 
the documents, Exhibits A, B, Cand D, were in fact mortgages 
and U Shwe Po alleged that they were sales. An issue was raised 
as to whether they were mortgages of sales, and it was decided that 
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they were mortgages. On appeal it was held that the contract was 
not binding on U Myaing and that the above issue was, therefore, 
superfluous. It is unnecessary. I think, to decide whether the 
words “‘ questions in issue ’’ in section 33 would include a question 
raised in a wholly superfluous or irrelevant issue. But it was the 
common case of U Shwe Po and U Myaing that U Shwe Po 
acquired the defendant’s title as at the time ofthe execution of 
Exhibits A and B and no more; it was an issue, therefore, between 
the defendant’s predecessor-in-title and the defendant’s successor-in- 
title and both may equally be said to be the representatives of de- 
fendant in interest. The same question was raised in both suits 
viz., what was the interest in the land which defendant acquired 
under Exhibits C and D from U Myaing and trasferred to U Shwe 
Po under Exhibits A and B ? U Myaing in the previous suit set up 
the same against U Shwe Po that the defendant does in this suit ; 
but that would not make U Myaing the defendant’s representative- 
in-interest. The defendant, having transferred his interest to U 
Shwe Po, admittedly had no interest in the land at the time of the 
previous suit ; and so far as the present suit is concerned, he has 
not acquired any interest in the land since. ‘The fact that he has 
subsequently acquired the equity of redemption from U Myaing 
forms no part of the plaintiff’s or defendant’s case. The plaintiff 
rests his case upon the documents Exhibits A and B. And if the de- 
fendant is allowed to adduce evidence to show, and succeeds in 
showing, that those documents were intended to effect a transfer of 
mortyages only, section 43 of the Transfer of Property Act would 
not avail the plaintiff. The plaintiff brings this suit against the de- 
endant simply because the defendant happens to be in possession of 
the greater portion of those lands. The issue between U Myaing 
and U Shwe Po in the former suit must, therefore, be taken to be 
an issue either between two repesentatives-in-interest of the defendant 
or an issue between persons neither of whom represented any 
interest of defendant. And section 33 of the Evidence Act does 
not apply. 

Mr. Coltman for the defendant urged before us that there was 
evidence on the record to show that U Shwe Po subsequently, in 
execution of a decree against U Myaing, attached a portion of the 
land which had been conveyed to him under Exhibit B. This 
evidence is to be found in the deposition of U Shwe Po in Munnee’s 
case in which he denies having attached land which he had already 
bought, but reference is made to a plot of land marked E in a plan 
marked P in that suitas the land attached, and Mr. Coltman refers 
us to the execution proceedings under which that attachment was 
made. Those execution proceedings were not put in evidence in 
that case, though they were referred to by the Judge in his notes of 
the evidence as Civil Regular No. 78 of 1902, Civil Execution 
No. 64 of 1903, and they have not been put in evidence in this case. 
At the hearing, the fact that U Shwe Po attached part of the land 
which he alleges he had previously bought, formed no part of the 
defendant’s case. In my opinion there is no evidence of that fact 
even if U Shwe Po’s deposition was rightly admitted in evidence. 
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And we should not be justified at this stage to refer to these 
execution proceedings in order to ascertain the boundaries of the 
land which was attached. 

My view of the case then is shortly this: The defendants do 
not allege any fraud on the part of U Shwe Po at the time of or 
antecedent to the execution of Exhibits A and B, either against U 
Myaing or against the defendants. That being so, the defendants 
are precluded by the Full Bench ruling from showing that the 
transaction evidenced by Exhibits A and B was a transfer of mort- 
gages and not outright sales. And they are precluded form 
showing that at time of these documents they (the defendants) were 


in fact only mortgagees ; because such evidence would be relevant 


only for the purpose of showing that at the time of the execution of 
Exhibits A and B it was intended that the transaction should be a 
transfer of the defendant’s mortgages. If, however, evidence is 
admissible for the purpose of showing what was the real transaction 
the facts (apart from the evidence which has been admitted under 
section 33 of the Evidence Act) would clearly show that the parties 


concerned viz., U Myaing, defendant Maung Kyin and U Shwe Po, 


all intended that U Shwe Po and his wife should take a transfer of 
the defendant’s mortgages in the form of outright sales. 
I would, therefore, allow this appeal and decree the plaintiff’s 


-claim for possession and mesne profits which should be ascertained 


in the ordinary way. The plaintiffs-appellants should have their 


-costs in all the proceedings in this Court both on the original and 


appellate sides. 


HARTNOLL, J.—As ordered by their Lordships of the Privy 
‘Council, evidence has now been recorded as to what happened prior 
to the execution of the deeds Exhibits A and B and with the 


‘same object, certain evidence taken in Civil Regular No. 4 of 


1904 of this Court has been admitted under the provisions of 
section 33 of the Evidnce Act. It has been objected that evidence 
of the latter class has been wrongly admitted. In that suit an issue 
was fixed as to whether the conveyances of the 30th November 1901 
and the 4th March 1903 were merely by way of mortgage, and 
evidence was recorded on the point. U Myaing in that suit asserted 
that they were only intended to operate as mortgages, while it was 
U Shwe Po’s and Ma Shwe La’s case that they were intended to 
be outright sales. On appeal it was held that the issue was 
superfluous. Mg. Kyin was not a party to that suit. The first 
point is whether the earlier proceeding was between the same parties 
or their representatives-in-interest as the parties in the present suit. 
The issue was between U Myaing on the one side and Mg. Shwe Po 
and Ma Shwe La on the other. In this suit the same issue is 
raised between Mg. Kyin on the one side and Ma Shwe La and the 
legal representatives of Mg. Shwe Po on the other. For the purpose 
of section 33 of the Evidence Act should it be held that U Myaing 
‘was a representative-in-interest of Mg. Kyin in the earlier suit? U 
Myaing at the time of the former suit was the owner of. the lands. 
Mg. Kyin became their owner in U Myaing’s place on the 20th 
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November 1905 as by Exhibit 6, which has been admitted in 
evidence, he then purchased the equity of redemption. In such 
circumstances, as U Myaing was his predetessor-in-title, I think it 
is reasonable to hold that he was his representative-in-interest for 
the purpose of section 33 of the Evidence Act. It was also objected 
that the words “questions in issue” in the third proviso to section 
33 of the Evidence Act do not include superfluous issues. The 
words themselves do not say so, and having regard to the principle 
underlying section 33 I would not uphold the objection. I would 
hold, therefore, that the evidence admitted under the provisions of 
section 33 was rightly admitted. 


Looking at the evidence as a whole I see no reason to differ 
from the conclusions, arrived at by my learned colleague who is 
hearing this appeal with me and by the learned Judge on the 
original side, that the conveyances of the 30th November 
Igor and 4th March 1903 and the sale certifieate Exhibit D 
were intended to operate as mortgages. It is unnecessary for 
me to go into the evidence again in detail. I would, however, 
mention that in Exhibit 10 the receipt given by U Kyin to Mg. 
Shwe Po, the Jucca building and its site is stated as belonging to 
U Myaing. Ifthe sale certificate was not meant to operate asa 
mortgage why were these words put in? I would also say that the 
witness Shircore’s evidence seems to me to be to the effect that the 
properties in dispute were not worth more in his opinion than the 
sums entered in Exhibits C and D. Thecorrect area ofthe garden 
land seems to be 2°57 acres and not 4 acres I anna. Some of the 
garden land seems to have been taken by the railway. He, however, 
says that there was no deterioration in the value of land between 
November 1gor and 1903 and if so, it is difficult to understand why 
what was bought by Mg. Kyin in November 1gor for Rs. 8,500. 
should have been sold by him a few months later for Rs. 5,000. 
The difference in the consideration between that stated in Exhibits 
C and Bstrongly supports Mg. Kyin’s case. Again there is the fact 
that Maung Shwe Po’s representatives did not have possession of 
the lands except.as to one parcel between about February rgoz, 
when the transaction took place, and December 1905, when this suit 
was brought, and in the zz¢ev#m took no steps to enforce possession. 
It must be remembered that according to Shircore the boom 
began in 1904, and it may be that it was the enhancement in the 
price of the lands that led to this claim. The earlier suit was 
launched in February 1904 and Shircore says that Courts have held 
that the boom began, in 1903. The boom may have led to the 
line of defence taken by Maung Shwe Po and Ma Shwe La in the 


earlier suit. 


As regards the contention that Maung Shwe Po attached a 
portion of the land he claims to have purchased, I am unable to. 
find this proved from his deposition and the execution proceedings 
in which it was attached not having been put into evidence, cannot, 
in my opinion, be referred to. 
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The next point for consideration is whether there has been 
proved to have been any fraudulent dealings by Maung Shwe Po 
and Ma Shwe La antecedent to the execution of the conveyances of 
the 4th March 1903... The burden of proof lies on Maung Kyin to 
prove such, andI am unable to see that he hasdoneso. If it 
could be proved that without Maung Myaing’s knowledge and in 
order to cause him loss the conveyances were made in the form of 
outright sales instead of in the form of mortgages, then it might 
be held that a fraud was perpetrated on Mg. Myaing, but Mg. 
Kyin’s own evidence does not support such a conclusion. His story 
is that conveyances were taken in the form of sales so that Mg. 
Myaing could not mortgage the lands to others, and that the trans- 
fers were made to Mg Shwe Po as he was satisfied with a lesser 
rate of interest. At page 15 of his evidence he said that U Myaing 
knew that the document by which he was transferring the lands to 
U Shwe Po was a deed of sale and he says the same thing again 
at page 19 of his evidence. U Myaing had agreed to the same 
procedure before when he transferred the lands to Mg. Kyin. 
Again at page 18 of his evidence U Kyin says that when he agreed 
with U Shwe Myaing and U Shwe Poto take his money and transfer 
the property to U Shwe Po, the understanding was that the 
document was to be of the same nature as his document. It is 
true that at page 19 of his evidence he endeavours to make out that 
U Shwe Myaing did not know what form the document took, but 
it is clear that on a full consideration of U Kyin’s evidence Mg. 
Myaing agreed to the conveyance to Mg. Shwe Po being in the 
form of sale, and the reason seems to have been in order to prevent 
him mortgaging the lands to others. It cannot, therefore, be said 
that the conveyances were drawn as absolute sales without his 
concurrence and knowledge and behind his back. The only way 
in which it could be said that Mg. Shwe Po and Ma Shwe La had 
a fraudulent intention would be if it could be held to be proved that 
they had it in their minds at the time they took the conveyances to 
misuse them and to use them to support a fraudulent claim in due 
course. If they had a dishonest mind at the time, U Myaing and 
Mg. Kyin could not possibly know that they had if they kept their 
thoughts and intentions to themselves. Bearing in mind that the 
burden of proof lies on Mg. Kyin, can it be inferred from the 
evidence that Mg. Shwe Po and Ma Shwe La had such a wrongful 
intention when they took the conveyances ? Mg. Kyin explains how 
they could have taken them withont any such dishonest and con- 
certed intention at the time. The reason was that U Myaing 
should not be able to mortgage the lands to others. The intention 
to misuse the conveyances may have come to their minds long after 
execution and may have been due tothe boom in land that occur- 
red. I am, therefore, unable to hold proved that there was any 
fraudulent intention on the part of Maung Shwe Po and Ma Shwe 
La at the time of, or prior to, the execution of the conveyances, 
Exhibits A and B. 

Therefore, according to the provisions of section g2 of the 
Evidence Act as interpreted by the decision of this Court in the 
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L.B. Full Bench ruling of Maung Bin v. Ma Hlaing (*) oral evidence 
Ma Shwe La is not admissible to vary their contents. Their Lordships have 
and others, ¢XPressly not considered as yet the correctness or otherwise of this 
a. ruling. 

Maung Kyin 
ane Snes: With regard tothe claim of Maung Kyin that redemption 
should not be allowed without first paying the sum due on the mort- 

gage of the 21st May 1895, Maung Kyin allows that when he 

conveyed the lands to Maung Shwe Po and Ma Shwe La he knew 

of the mortgage to Morrison. It is true thnt in portions of his 

evidence U Kyin endeavours to make out that the land mortgaged 

to Morrison was other than that mortgaged to him, but looking at 

his evidence as a whole it is proved to my mind that he knew that 

the land mortgaged to Morrison was a portion of that mortgaged 

to him before his transactions with U Shwe Po. I would especially 

refer to pages 17 and 18 of his evidence. The principle enunciated 

in section 43 of the Transfer of Property Act, therefore, comes into 


operation. 


I, therefore, concur in the order proposed by my learned 
colleague. 


‘ Appeal allowed. 





(1) 3, L. B. R. 100. 
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IN THE CHIEF COURT OF LOWER BURMA. 


‘CIVIL First APPBAL” No. 163 OF 1913. 





BALLADIN & ALLADIN firm ... DBFBNDANT— 
APPELLANTS. 
V8. . 
PURANMUL BALBEHARI LALL ... PLAINnTIFF— 
RESPONDENT. 


For Appellants—Bagram. 
| For Respondent—J. R. Das with A. B. Banerji. 
Before Sir Charles Fox, Chief Justice and Mr. Justice Parlett. 


Dated and June 1915. 


Trade marh— Proof of actual deceplion of any person—misdescviption of place of 
manufacturs—‘ Cologne water. 

In cases of trade marks it ia not necessary for the plaintiff to show that defend- 
ant’s colorable imitation of plaintiff’s mark did actually deceive any person or persons. 

_ Where it was clear from the evidence that traders in rdse water used the words 

‘ Gazeepore rose water ' as descriptive merely of a good kind of such water just as the 
word ‘ Cologne’ is used for a particular kind of scent, though not necessarily manu- 
factured at Cologne, 

field that people buying such goods do not set any particular store upon their 
coming from the particular places to which they are ascribed and that such mis- 
description not being calculated to deceive any one does not disentitle the plaintiff 
to the relief which he might otherwise have obtained. 


JUDGMENT. 


Fox, C. J:—The decisions cited in support of the first three 
grounds of appeal have little application to the present case. In 
this case the plaintiff did not seek relief in respect of a number 
alone. His case was that his ‘“ Peacock” mark in conjunction 
with the number 1,000 had been infringed. There can be no 
possible doubt that he had acquired the exclusive right to the use 
of a picture of a peacock. The label started by the defendant was 
a manifest imitation of the plaintiff's peacock mark and of the 
general get-up of his label including the adoption of the number 
1000. | 





* Appeal against the judgment and decree of Mr. Justice Young sitting on the 
original side of this Court, dated 17th September 1913. 
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There was no evidence of any one having been actually 
deceived by the defendant’s mark, ..ut it is settled law that it is not 
necessary for a plaintiff to prpve this in order to entitle him to 
succeed—Sebastin 5th Edition, P. 134. 

The defendant’s label was certainly calculated to lead pur- . 
chasers buying or seeking to buy rose-water on the repute of the 
Peacock Brand into the belief that bottles bearing the defendant’s 
label might be that brand. 

The only other question is whether the plaintiff was disentitled 
to relief by reason of his using a falpe description on his label. He 
failed to satisfactorily prove that his rose water was made at the 
place named, Ghazipoor, but from the evidence it seems clear that 
traders in rose water use the words “ Ghazipoor Rose Water” as 
descriptive merely of a good kind of such water, and no particular 
store is set by any one on such rose water coming from either the 
Ghazipoor district or any town or village called Ghazipoor. 

The word seems to be used in much the same way as 
‘‘ Cologne” is used for a particular kind of scent, or “ Worcester ” 
and “ Yorkshire” are used for sauces, or ‘“‘ Patna ” for rice. 

The public must be credited with some common sense, and it 
cannot be believed that persons buying articles with such names 
set any store upon their coming from the particular places to 
which they are ascribed. The misdescription in calling his manu- 
facture Ghazipoor rose water was not shown to be calculated to 
deceive ahy one. | 

The decree in the case was justified. 

- The appeal is dismissed with costs 10 gold mohurs allowed as 
advocate’s fee. 





IN THE CHIEF COURT OF LOWER BURMA, 


SPECIAL CiviL First APPEAL NO. 126 OF IgI4. 


MAUNG PO LU ... 2ND DBFENDANT—APPELLANT. 
v8. 
J. A. BEGBIE & CO. .... PLAINTIFF—RESPONDENTS. 


For Appellant—Lentaigne. 
For Respondents—Gregory. 


Before Mr. Justice Ormond. 


Dated 12th January 1915. 


Surety’s liability—Surety discharged by creditors’ giving time to principal debtor— 
indian Contract Act—Section 135. . 

Where, in respect of a debt for Rs. 13,281-2-9 which bore no interest, the credi- 
tor gave three months’ time for its payment in consideration of the principal debtor 
promising to pay him interest at 12 per cent. per annum in case of her failure to pay 
up at the end of 3 months, 


Held that the surety was discharged from his liability on account of this agree- 
ment to give further time. 


* Appeal against the judgment and decree of the Small Cause Court Judge of 
Rangoon, dated 15th July 1914 in Civil Regular No. 2843 of 1914. 
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FACTS. 


Plaintiffs were carrying on business with a sister of the pre- 
sent defendants but she died on 5th January 1912 and the plaintiffs 
who were anxious to secure their claim in respect of their dealings 
with her, sent for the defendants and on the 2oth February 1912 
obtained from the 2nd defendant (present appellant) a guarantee 
which guaranteed not only debts of the deceased sister but also 
debts which might be incurred by the 1st defendant in carrying on 
the same business. On 7th October 19173 the first defendant exe- 
cuted a pronote for Rs. 1,957-15-6 for the amount of certain piece 
goods. The pronote contained no stipulation for interest. The 
plaintiffs, however, agreed to give her time till 7th December 1913 
on her promising to pay interest at 12 per cent. per mensem 
commencing from 7th December 1913 on failure to redeem the 
said pronote by that date. 

In disposing of the 2nd defendant’s contention that his 
guarantee was discharged by the plaintiffs’ subsequent agreement 
to give time in consideration of a promise to pay interest the 
learned Judge of the Small Causes Court said :— 

‘‘ It only remains then to consider whether the 2nd defendant 
is discharged by the plaintiff's allowing time to the first defendant 
to pay off the pronote in suit. It appears to me that he is not. 
A surety is discharged if there is a binding contract between the 
creditor and the principal debtor giving the latter time but not 
otherwise. In this case the pronote was payable on demand and 
an agreement that it should not be so paid could not be proved, as 
evidence to that effect would not be admissible and it would there- 


fore not be binding.” 
The 2nd defendant filed this special appeal. 


JUDGMENT. 


ORMOND, J:—The first defendant bought goods from the 
plaintiff and the 2nd defendent stood security for the 1st defendant 
who was his sister, as far as any debts incurred by her or con- 
cerned when carrying on business with Messrs. J. A. Begbie & Co. 
under a letter of guaranty. The plaintiff sued on a pronote for 
the balance due for the price of goods sold. On the 15th Septem- 
ber 1913 the plaintiff wrote to the 2nd defendant intimating that 
an amount of Rs. 13,281-2-9 was then due from the 1st defendant. 
On the 16th and 17th September the 2nd defendant wrote to the 
plaintiff through a pleader denying that he ever undertook to 
stand surety for all debts that might be incurred by the rst defend- 
ant and said that if there was any written document to that effect 
it must be obtained from him under misrepresentation. The 2nd 
defendant states that he understood when he signed the letter of 
guaranty that he was only standing surety for his deceased Ssister’s 
debts, Ma Kye May, who had before her death been trading with 
the plaintiff. Beyond his own statement there is nothing to show 
that he was misled in any way and I am satisfied that he knew 
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what he was signing. His letter of the 17th September is, I think, 
sufficient notice to the plaintiff that if there was a legal contract of 
guaranty, he revoked it. 

Mr. Gregory for the plaintiff-respondent states that the 
amount mentioned in the promissory note was merely the balance 
due for goods supplied before the 15th September but there is no 
evidence to that effect; and if the case rested there, I should re- 
mand it in order to ascertain whether the amount sued for was a 
debt incurred prior to the 16th September, but the 2nd defendant- 
appellant contends that he is not lisble on the ground that the 
plaintiff has given time to the principal debtor. I think it is clear 
that he has done so. At the trial Mr. Clifton for the defendant 
asked if the plaintiff admitted that time was granted to the princi- 
pal debtor for the payment of interest and Mr. Gregory for the 
plaintiff stated ‘‘ yes.” In the plaint the cause of action is stated 
to have arisen on the 7th December 1913 which shows clearly that 
the amount claimed was not due before that date. 

The appeal is allowed with costs. The decree against the 
first defendant stands good and the suit is dismissed as against the 
2nd defendant with costs in both Courts. 


oe, 


IN THE CHIEF COURT OF LOWER BURMA. 


Civit First APPEAL No. I2 OF 1973. 





EBRAHIM AHMED MEHTER oat DEFENDANT— 
APPELLANT. 
VS. 
Ss. ABDUL HUQ ne dee bist PLAINTIFP— 
RESPONDENT. 


For Appellant—J. R. Das. 
For Respondent—N. N. Burjorji. 


Before Sir Charles Fox, Kt., Chief Judge, and 
Mr. Justice Hartnoll. 


Dated, 8th February 1915. 


Limitatton. Act (1.N of 1908), Seh. 1, Art. 85—* Afutual, open and current account,’ 
meaning of —Seitled account, opentng of, , 

For an account to be mutual, it is necessary not only that one of the parties has 
received money and paid on account ofthe other but that each of the two parties 
has ceccived and paid on the other’s account: each party should be able to say to 
the other *‘ [ have an account against you." 

Phillips v. Phtlips, (1852) 9 Hare 471; 68 E. R. 506; 

Padwickv. Hurst, (1854) 18 Beav. 575; 52 E. R. 225; 23 L. J. Ch. 657; 18 
Jur. 763; 104 R. R. 536; 

Flayee Syad Mahomed v. Musaonmat Asirufocnissa, 5 C. 759; 6C. L. R. 112; 

Ram Pershad v. Harbans Singh, 6 C. L. J. 158, referred to and followed. 

Where an account has been settled up toa certain date, it lies on the party 
desiring to re-open that account to aver some specific error in the account and to 
prove it. 

Parkinson v. Hanbury, (1867) 2H. L. 1 at pp. t1, 19; 36 L. J. Ch. 292; 16 L. 
T. 243: 15 W. R.‘ 642, referred to, . 
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JUDGMENT. 

Fox, C. J:—The suit from the decree in which this appeal is 
made was instituted by Mohamed Salay Naikwara on the 2ztst 
August 1909 against the appellant, Ebrahim Ahmed Mehter, son 
and executor of Ahmed Kassim Ariff, who died on the 2nd June 
1907. The respondent is the assignee of the decree in the suit. 
The plaintiff claimed Rs. 74,914-6-10 as being due on an agency 
account between him and Ariff, in the alternative he prayed for the 
account to be taken and for a decree for the amount found owing 
thereon. The plaint stated that the cause of action arose on the 
Ist July 1907 when the agency ceased. This date 1s admittedly 
wrong because the agency ceased on the 2nd June 1907 when Ariff 
died. Sums were advanced to the defendant executor for funeral 
expenses of the deceased after his death, and the plaintitf collected 
some rents of houses which had belong:d to htm. These should 
have gone into a separate account against the executor, and were 
not properly included in the account of Ariff. 

In any case all sums received and paid aiter the death of Ariff 
should have been the : ubject of a separate suit and could not be 
allowed for in the present suit. 

Further, the date of the death of Ariff affords no starting 
point for a limitation period under any article in the first Schedule 
to the Indian Limitation Act, 1908. 

If Article 85 of the first Schedule does not apply, it has not 
been contended that the plaintiff can recover amounts in respect of 
matters except such as occurred between the 21st August 1906 and 
the 21st August 1909 7.¢. the period of three years before the suit 
was filed. No detailed statement is before us of the amounts of 
receipts and payments of the plaintiff between the 21st August 1906 
and the 2nd June 1407, after which interest on the amount then 
due could be the only charge, but it may be taken that the amounts 
do not exceed the sum of Rs. 15,941-2-6, which the defendant ad- 
mitted in his written statement to be due and for which a decree 
was given on the 1st August 1j10. This decree was made by 
consent, and by it it was also ordered that an account be taken of 
the plaintiff's sagency. The Ks. 16,941-2-6 was paid in September 
Igto. The taking of the accounts extended over a very long time. 
Notwithstanding the fact that the Commissioner knew the language 
in which the accounts are written and translation of them was not 
necessary, he submitted his report on the 1st May 1g1r2. The 
proceedings might possibly have been very much shortened and 
large expense might have been saved if before the taking of the 
account had commenced, allegations in the plaint which amounted 
to statements that the account between the plaintiff and Ariff had 
been settled between them year to year had been gone into and 
decided. No account signed by Ariff could be produced; conse- 
quently Article 64 could not be relied on. The plaintiff, however, 
was in a position to show that Ariff had from time to time examined 
his accounts and had acknowledged them to be correct. If the 
Court had held that the account had been settled up to the end of 
1904, it would have laid on the defendant to aver some specific 
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error in the accounts up to that time to entitle him to have the 
account before that time opened up [see Parkinson v. Hanbury (1), 
On the taking of the accounts the defendant insisted on every item 
being proved strictly, and contended, and still contends in appeal 
that no items should be allowed as proved which were not support- 
ed by vouchers. On the plaintiff's evidence before the Commis- 
sioner I am of opinion that his accounts even up to the end of 
1906 were agreed to as being correct, and the defendant was not 
entitled to have it before that time vouched for, and consequently 
that this objection on appeal is of no force except as regards items 
between the 1st January and the 2nd June 1907. It does not seem 
necessary to enter into whether such last mentioned items have 
been proved or not. 

The substantial ground of appeal was that the claim was 
barred by limitation. The plaint was not framed on the basis of 
the suit being one ‘“‘for the balance due on a mutual, open and 
current account where there have been reciprocal demands between 
the parties,” nor, until the further hearing of this appeal, was there 
anything before the Court to show which was the last item in 
the account which was admitted or proved. In going throngh the 
case after the first argument of the appeal, I found that the account 
in English which had been referred to in the argument was on the 
face of it merely a synopsis, and that it could not be a current 
account or a translation of anything entered in the plaintiff’s books. 
The Advocate for the respondent was consequently asked to have 
sufficient of the plaintiff's books, which had been before the Com- 
missioner, translated to show what he relied on as proving that 
there was a mutual, open and current account, and the item he 
relied on as the last item admitted or proved. This has been done, 
and I am satisfied that the plaintiff kept regular books of account 
in the Guzerati language; and that he all along kepta current 
account of all transactions with, or done on behalf of, Ariff, and that 
such account was still open when Ariff died. An item of Rs. 32 
entered in his cash book on the 22nd May 1907 as a debit against 
Ariff for sundry small repairs to his houses or an item of Rs. 504 
credited to him on the 1st June 1907 is the last item previous to his 
death entered in the cash book and carried to his ledger account. 
Even if the item of Rs. 32 was not strictly proved, the item of 
Rs. 504 is not disputed, and consequently may be held to be ad- 
mitted. 

The question, however, is whether the account was a ‘‘ mutual 
account where there have been reciprocal demands between the 
parties” within the meaning of the Article relied on. 

The meaning of the Article and of Articles in provious Indian 
Limitation Acts dealing with mutual accounts has been the subject 
of much discussion in the Indian High Courts, and we have been 
referred to all the reported decisions. The views expressed are not 
unanimous; the application of the Article to a particular case must — 


(1) (1867) 2 H. L, x at pp. 11, 19; 36 L. J. Ch. 292; 16 L. T. 243; 15 
W. R. 642. 
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be often a matter of difficulty. In regard to the words “ where 
there have been reciprocal demands between the parties,” Sir 
Charles Sargeant in Navandas Hemraj vy. Vissandas Hemraj (2) 
said that literally construed, they would confine the clause to those 
cases only in which both parties have, in the course of their deal- 
ings, made actual demands on one another, but he thought that 
it could not have been intended to restrict it to such cases. The 
words “ mutual account,” however, have given rise to the greatest 
difficulty. 

It appears to me that light upon the meaning of the Article is 
to be sought from the provisions of previous Indian Acts dealing 
with the subject. The first was Act XIV of 1859, section VIII of 
which enacted that ‘‘in suits for balances of accounts current bet- 
ween merchants and traders who have had mutual dealings, the 
cause of action shall be deemed to have arisen at, and the period 
of limitation shall be computed from the close of the year in the 
accounts of which there is the last item admitted or proved 
indicating the continuance of mutual dealings; such year to 
be reckoned in the accounts.” It will be observed that this provi- 
sion dealt with accounts current between merchants and traders 
only. In Htrada Basappa v. Gadigt Muddapa (3), Holloway, 
C. J., commented upon a provision having been adopted in India 
when a similar provision in an old English Statute, which 
had been found mischievous had beenrepealed, by the gth 
section of the Mercantile Law Amendment Act 1856, a few years 
previous to the Indian Act. Act IX of 1871 repealed in India the 
old English Statute of 2x James the First, Chapter 16, but Article 
87 of the second Schedule again made provision for one kind of 
open and current account in the following words: ‘37: For the 
balance due on a mutual open and current account where there 
have been reciprocal demands between the parties,” the period of 
limitation was made three years from the time of the last item ad- 
mitted or proved in the account. 

' The provision in the Act of 1859 seems toclearly point to cases 
in which two merchants or traders, who areall supposed to keep 
accounts, had accounts against one another. The Act of 1871 
refers to one account only which must be that of the plaintiff who 
sues, but this does not necessarily exclude the view that the Article 
applied only to cases in which each party has kept an account 
against the other. This Act extended a provision, which had 
previously applied to accounts between merchants and traders, to 
accounts between every description of persons, but the phraseology 
which has given rise to so much discussion was adopted. The 
source of the phraseology must, I think, have been the English 
Law; the words ‘“‘ mutual” and “reciprocal demands” are those 
used by Mr. Justice Denison in a case referred to in Sergeant 
Williams’ Notes, to the old case of Vebberv. Tivill (4). * * * 





2) 6 B. 134. 
3) 6M. H.C. R. 142. 
(4) (1863) 2 Wms. Sannd. 124; 35 &. R. 843 atp. 846. 
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The fact that there were mutual accounts between the parties 
was one of the grounds on which Chancery Courts exercised their 
equitable jurisdiction in regard to decrees for accounts to be taken, 
and in connection with the exercise of this jurisdiction it had to be 
decided what mutual accounts were. In PhilliJs v. Phillips (5), 
Vice-Chancellor Sir G. J. Turner said: ‘I understand a mutual 
account to mean, not merely where one of two parties has received 
money and paid it on account of the other, but where each of two 
parties has received and paid on the other’s account.” 

In Padwick v. Hurst (©, a case not unlike the present case, 
the Master of the Rolls, Sir John Romilly, said: ‘ Mutual ac- 
counts appear to me to be accurately defined by Sir George Turner 
in Phillips vy. Phillips (5). They are not constituted by a person 
receiving moneys for and paying and lending moneys to his princi- 
pal, or where the accounts simply consist in receipts and payments 
by the agent on behalf of and to the principal. If the principal 
were also on his side, paying moneys on behalf of the agent, so 
that there would be accounts to be taken on both sides, then there 
would be cruss-demands or a case of mutual accounts, but the fact 
relied on, that money was lent by the plaintiff to the defendant 
(in addition to the plaintiff having done various business for him) 
does not constitute any case of mutual accounts. There is no 
allegation in this bill (in equity) that the defendant principal trans- 
acted any business for the plaintiff (agent) cr paid any sums of 
money on his account. If the case alleged had been that besides 
money being paid to the defendant, the defendant had paid various 
sums of money on behalf of the plaintiff, for which the latter was 
accountable to the defendant, then the case of cross-payments and 
of mutual accounts would have arisen, but this is not alleged on 
the face of this bill.” 

These decisions show very clearly what sort of accounts were 
considered to be “mutual accounts” in English Law: I cannot 
find that the correctness of the decisions has ever been questioned in 
the English Courts. The remarks of Pontifex, J., in Hajee Syed 
Mahomed vy. Musammat Ashrufoonissa (7), ‘unless each party 
could have said to the other ‘I have an account against you,’ I do 
not see how these could be ‘ mutual accounts,’” appear to me to 
be in accord with these decisions, and to have been inten.‘ed to ex- 
press what they express. Sir Ashutosh Mookerjec’s judgment in 
Ram Pershad vy. Harbans Singh (8) is founded on them. 

I would hold that for an account to be ‘‘mutual” it must 
come within the definition given. by Vice-Chancellor Turner in 
Phitlips v. Phillips (5). Inthe present case I cannot find that there 
was any mutual account, or that the plaintiffs was a mutual 
account. He was an agent who collected the rents of his principal’s 
houses, attended to and paid the expenses in connection with them, 





(5) (1852) 9 Hare 471 at p. 473; 68 E. R. 596. 

(6) (1854) 18 Beav. 575; 52 E. R. 225; 23 L. J. Ch., 657; 18 Jur. 763. 
(7) 5 ©. 759; 6 C. L. R. 112. 

(8) 6C. L. J. 158. 
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advanced him money, looked after business in which he was in- 


terested, and in fact he appears to have done all business matters 
for Ariff, but I cannot find that Ariff ever did anything for the 
plaintiff; it is not alleged that he transacted any business for him or 
that he paid any sums on his account. Ariff was not then in a 
position to say to the plaintiff ‘‘I have an account against you to 
be set off against your account against me.” 

For these reasons I am of opinion that Article 85 of the first 
division of the first Schedule to the Limitation Act does not apply 
to the account on which the plaintiff sued,and consequently that 
the appeal must be allowed on the Ist ground of appeal. 

In his written statement the defendant executor admits that 
he is executor of his father, or in other words that his father’s 
estate was liable for Rs. 16,941-2-6, consequently the part of the 
decree dated the 15th July 1g10 which ordered him to pay the 
plaintiff that amount should stand, but the rest of that decree and 
the decree of the 30th August 1912 should, in my opinion, be set 
aside. 

The appellant asks for his costs of the suit. I do not think he 
should be allowed them. He did not pay the Rs. 16,941-2-6 which 
he admitted that his father’s estate owed the plaintiff, and the latter 
was forced to bring a suit. ‘The large expenses incurred in the 
suit was chiefly due to the line he took in requiring every item in 
the plaintiff's account to be strictly proved. I would make no 
order as to the costs of the suit. 

The appellant is, I think, entitled to receive from the respon- 
dent his costs of the appeal to be calculated on the difference 
between Rs. 16,941-2-6 and Rs. 67,912-14-2. 

HARTNOLL, J :—I concur. 

DECRBE MODIFIED. 


IN THE CHIEF COURT OF LOWER BURMA, 


CIVIL SECOND APPEAL No. 231 OF I9QT3. 


MAUNG THA ies wa dat PLAINTIFF— 
APPELLANT. 

Vs. 
N. C. CHATTERJEE faa see DEFENDANT— 
RESPONDENT. 


For Appellant— Wiltshire. 
For Respondent—D. N. Palit. 


Before Mr. Justice Twomey. 
Dated 8th February rgr5. 


Transfer of Property Act (1V of i882), 5. 8 Assignment of debt, whether arrears 
of interest on debt are included ix assignment. 

The arrears of interest of an assigned debt form part of the interest which the 
transferor is capable of passing by assignment and must be held to have been trans. 
ferred in the absence of any words restricting the interest transferred. 
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JUDGMENT. 

The arrears of interest accraed before the assignment formed 
part of the interest which the transferor was capable of passing in 
the property, and in the absence of any words restricting the interest 
transferred it mast be held, under section 8, Transfer of Property 
Act, that the assignment was intended to exhaust the transferor’s 
interest in the property. Section 8 expressly provides that the 
arrears of interest due on a debt are not incladed in the legal 
incidents of the property in the debt. They are part of the debt 
itself, and pass as a matter of course to the transferee in the 
absence of words to show a contrary intention. 

As regards the interest allowed by the Divisional Court from 
the date of suit to the date of the Divisional Court’s decree, I see 
no good reason for excusing the appellant who set up a false 
defence to the suit. 

On the 11th November, ¢. ¢., just before the appeal came on 
for hearing in this Court, the appellant filed an additional ground 
of appeal, namely, that the original suit was time-barred by one day. 
Bat it is clear from the record that the plaint was really presented 
on the 26th September 1910, and not on 27th September 1g10 as 
contended by the appellant. 

The appeal is dismissed with costs. 

APPEAL DISMISSED. 





IN THE CHIEF COURT OF LOWER BURMA. 


Civi SECOND APPEAL * No. 310 OF IQI3. 


MAUNG PO MYA ive sisi »» APPELLANT. 
VS: 
MA DAUNG and 3 others ve .. RESPONDENTS. 
For Appellant—Rahman. 
For Respondents—R. N. Burjorjee. 


Before Mr. Justice Young. 
Dated 13th May 1915. 


Awerd—Procedure followed by consent of both parties—Lvidence Acts, rga—Can 
mother vefer to arbitration questions tavolving children’s interests, 

Held that the mother, as the natural guardian of her own minor children can 
refer to arbitration questions involving her children's interests. 


JUDGMENT. 

YounaG, J.:—This is a suit upon an award, which has been 
upheld by both the Lower Courts. The cbjections urged before me 
were (I) that the procedure of the Court of first instance had been 
highly improper and prejudicial to the appellant’s case in that the 


- ppeal from the Judgment and decree dated the 30th September 1913 of the 
Divisional Court of Toungoo confirming the Judgment and decree of the Sub-divisinal 
Court of Nyaunglebin. 
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learned Subdivisional Judge had allowed the plaintiffs counsef 
after one arbitrator had been examined at length to put his depo- 
sition to the other arbitrators and ask if it was correct. The 
lower appellate Court severely criticised this procedure with the 
result that the subdivisional Judge was called on for a report when 
he explained that the procedure in question was adopted af the 
request of both parties. Under such circumstances the objection 
falls to the ground (Evidence Act s. 142) The 2nd objection was 
that the reference was bad in that a mother referred to arbitration 
the questions whether her deceased husband had not deposited 
during his life-time certain property with the defendant and whether 
he should not restore the same to her as one of the heirs and as 
representing her minor children. The defendant was found by both 
‘Courts to have assented to the reference but it having gone against 
him, he now disputes the authority of the mother to make the 
reference and says it is not binding on him. It cannot be disputed 
that she was the natural guardian of her own minor children and as 
pointed out at p. 151 of Trevelyan’s Law relating to Minors she had, 
as such, power to do all acts which were necessary and proper for 
the realization, protection and benefit of the property of the minors. 
The defendant having denied the factum of the deposit, it was 
Clearly to their interest that the matter should be settled. In 
Tenmakal vs. Subbamal (*) it was held that a guardian could 
bind minors by a reference. In Ramon Kissin vs. Hurrolal 42) 
Trevelyan J. held the same though he seems to have been of 
opinion that a minor might be able to upset the award on coming 
of age, if the award was shewn to be contrary to his interest—a 
proposition which seems too general having regard to the decision 
of Sakrappa vs. Shirappa if the award was bona fide. Here 
however, not only were the minors interested but the mother was 
also interested, and the question does not really arise, for, as pointed 
out in Russell on Awards gth Edition at p. 30 the defendant must, 
if the minors were not bound, be presumed to have known the law 
and fact and to have got all the consideration for which he 
‘stipulated in the consent of the mother who was of full age and who 
also bound herself. Iam not satisfied, therefore, that a natural 
guardian cannot refer a question that concerns her wards to 
arbitration and I am satisfied that when the question does not 
‘concern the minors solely but also the guardian there is conside- 
ration and mutuality sufficient to preclude the other party to the 
‘reference from repudiating it. I would therefore dismiss the appeal 


‘with 3 gold mohurs costs. 
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IN THE CHIEF COURT OF LOWER BURMA. 


Civic SECOND APPEAL‘ No. 46 OF 1914. 


P. L. R. M. MEYAPPA CHETTY, D8SFENDANT—APPELLANT.. 
. @. Vs. 
MA MO YEIK _... a ... PLAINTIFF—RBESPONDENT.. 


For Appellant— Doctor. 
For Respondent—D. N. Palit. 


Before Mr. Justice Young. 


Dated, 26th March rors. 


Estoppel—E fect of land standing in Revenue Registers in the name of husband and 
wife—Is wife precluded from showing that the land was her sole property, 

Where land stood in Revenue Regiters and the tax receipts appeared to be, in 
the joint names of husbind and wite, the very fact that the wife was living on the 
property ought to have put the mortgagee on enquiry to ascertain what her real 
interest was, : 

‘Held that she was not estopped from showing that the land was her sole and 
separate property. 
JUDGMENT. 

"YounG J.:—The only question in this appeal is whether the 
Respondent is estopped by the fact that certain land stood in the 
Revenue Registers in the joint names of herself and her husband 
from proving that the land in question was her sole and separate 
property. She was living on the property and in my opinion 
it cannot be reasonably supposed that anyone would lend money 
on it without enquiry from her as to what her interest was. No 
reasonable man would in my opinion be induced by such a cir- 
cumstance to refrain from enquiring of her personally as to her 
interest. No reasonable man could suppose that he was inten-ed 
to act merely upon the fact that the tax receipts were made out in 
the names of the Plaintiff and her husband. The fact should 
rather have put him on enquiry to ascertain what her real interest 
was. In my opinion there was no estoppel and the mortgagee 
was prossly negligent in refraining from making the most obvious 
enquiries before he lent his money. The appeal must be dismissed 
with costs, 3 gold mohours. 





* Appeal against the judgment and decree of the Divisional Court of Toungoo, 
dated 15th September 1913 in Civil Appeal No. 9 of 1913 confirming the judgment 
and decree of the Subdivisional Court, By ina suit for declaration of a piece of land 
attached in execution of a mortgage decree. 
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IN THE CHJEF COURT OF LOWER BURMA. 
Civiz SECOND APPEAL NO. 352 OF IgI4. 


MA NGWE and others ... we sag .- APPELLANTS. 
vs. 
MA THA HLAY ses ine we ... RESPONDENT. 


For Appellants—Palit. 


Before Mr. Justice Parlett. 
Dated r5th February 1915. 

Mortga ge-deed — Provision extinguishing right of redemption if right not exercised 
within two ytars, effect of. 

A mortgage-deed provided that ifthe mortgagor failed to redeem within two 

ars, the mortgagees had a riyht to treat the transaction as a sale, and further that 
if they did not wish so to treat it, they could call upon the mortgagor to redeem at 
once and that the mortgagor was bound to co so, ut if he were unable to do so, the 
right 0’ redemption would be extended indefinitely : 

He/d. that as socn as the two years had elapsed without the mortgagor exercis- 
ing her right of redemption, that which was a mortzage in its inception became an 
absolute sale from the beginning, finally closing the transaction between the parties 
as in the case of an ordinary mortgave by conditional sale. 

humbusawmy Moodellyv. Hossain Rowthen, 1 Madras1; 2 1. A. 241; 3 Suth. 
P. C. J. 198; 3 Sar P.C. J. 531, referred to and followed. 


JUDGMENT. 


Respondent sued to redeem 15°59 acres of land mortgaged to 
the appellants for Rs. 800 on 14th May 1904. The mortgage-deed 
stipulated that the land should be redeemed within two years, but 
the plaintiff set up a subsequent agreement whereby her right of 
redemption was kept alive. This she failed to prove, and both 
Courts decided the case upon a consideration of the meaning and 
effect of the terms of the mortgage-deed, but whereas the Sub- 
Divisional Court interpreted them as putting an end to the mort- 
gage, the Divisional Court held the contrary. The passage in its 
judgment runs :— 

** It (the deed) does not contain any single clause that failure of 
redemption after two years automatically passes the title to the 
land. On thecontrary, it provides for a series of alternatives 
which the parties may adopt, and it seems to me to have 
been the intention of the parties that there should have been 
some formal declaration of the course of conduct they desired 
to adopt. The mortgagee could either call on the mortgagor 
to redeem at once, and if he could not do so might take 
over the land or. if he did not wish to take over the land and the 
mortgagor could not redeem, then the right to redeem became pro- 
longed indefinitely. In acase where there is any doubt about the. 
effect of penal clauses in the mortgage-deed, the deed should be 
construed in favour of the mortgagor so as to keep alive the right 
of redemption. In the present case neither party appears to have 
taken any action at the expiry of the term of the mortgage, 
Matters were allowed to drift until the suit was filed and the land 
to continue to appear in the assessment rolls as subjectto mort- 
gage and to be assessed in the nameof the mortgagor. The 
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conclusion to which I come, is that it was never intended that the 
clauses relating to the right of redemption in the mortgage-deed 
should operate to extinguish that right without some further act of 
the parties.” 

It is by no means clear that the Divisional Court should, 
under Order XLI, rule 27, have admitted in evidence the certified 
copy of an assessment roll from which it drew the conclusion that 
the land continued to be assessed in the name of the mortgagor. 
At any rate the extremest inference which could possibly be drawn 
from this assessment roll for the year 1907-08 was that at the time 
it was prepared, the land mortgaged had been reported to the 
revenue authorities as having become the absolute property of the 
original mortgagees. As this was only the second year after they 
allege it had become her property, the delay was not very unusual. 
It is, however, very significant that the plaintiff made no attempt 
to show that the records of any of the six subsequent years contain- 
ed similar entries. 

The document, after referring to the mortgage as one for two 
years, proceeds “‘ when the term expires I will redeem: should I 
not do so, let the mortgagees, if they so desire, take the land out- 
right for the aforesaid sum of Rs. 800; if they desire me to redeem 
at once, I will do so; or if they do not desire to take the land out- 
right and I cannot redeem and we say ‘let us wait,’ then let the 
land be redeemable upon payment of the money after whatever 
lapse of time.” These terms do not appear to me to provide a 
number of alternative courses which could be followed at the choice 
of the parties, but rather a series of consequences which would 
ensue in a fixed order. To begin with, for the first two years the 
mortgagor had an indefeasible right to redeem. After that period, 
if she had not exercised her right, the mortgagees had a right to 
treat the transaction as a sale. If they did not wish so to treat it 
however, they could call upon the mortgagor to redeem at once and 
she was bound to do so; but if under these circumstances she was 
unable to redeem, the time for redemption would be extended 
indefinitely. That extension could only come about if the mort- 
gagees declined to exercise their right of foreclosure: that right 
was theirs as soon as two years had elapsed without the mortga- 
gor exercising her right of redemption. “Thereupon,” to quote 
the words of the Privy Council in Thumbusamy Moodelly y. Hossaen 
Rowthen (1), “that which was a mortgage in its inception was 
to become an absolute sale as from the beginning, finally closing 
the transaction between the parties, as in the case of an ordinary 
mortgage by conditional sale.” I consider that no further act of 
the parties was required to extinguish the right of redemption, nor 
was any formal declaration of the course they desired to adopt, and 
that the decision of the Sub-Divisional Court was correct. It is 
restored and that of the Divisional Court reversed. Respondent 


will pay appellant’s costs of this appeal. 
APPEAL ALLOWED, 


(1) x Madras 1; 21. A. 241 at p. 249; 3 Suth. P. C, J. 198; 3 Sar. P. C. J. 531. 
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IN THE CHIEF COURT OF LOWER BURMA. 


Civit SEconp APPEAL * No, 145 OF IQI4. 


MAUNG TE & one ..« DEFENDANT—APPELLANT. 
vs. 
MAUNG ON oe we» PLAINTIFF—RESPONDENT. 


For Appellant—Harvey. 
For Respondent—Halkar. 


Before Sir Charles Fox, Chief Judge. 
Dated, 29th April, 1915. 


Plaintiffs defective tithe—Person whose lands are sold in execution of @ decree agains 
him need not give possession except to the rightful claimant. 

Plaintiff, a purchaser from one L. A. R. Subromonian Chetty, sued for possession 
of land previously owned by the defendant and now sold in execution of a decree 
against him to one Kalimutu. 

Held that, in the absence of any legal transfer of his legal rights in the land by 
the auction purchaser Kalimatu to plaintiff, the latter, having bought froma person 
who had no title, had no right to have the defendants ejected from the land. 


JUDGMENT. 


Fox, C. J. :—The appellants although they are Judgment 
debtors whose land was sold in execution of a decree against them, 
are entitled to remain in possession of it until removed by due pro- 
ceedings of law in execution of the decree, or until some one who 
can show that he has a good title sues them and gets a decree. 

The plaintiff claimed title by reason of a purchase from L. A. 
R. Subramanian Chetty. In execution of the decree against the 
appellants the land was sold to Kalimutu. 

There is nothing to show that Kalimuta transferred the land 
to L. A. R. Subramanian Chetty. The plaintiff bought from a 
person who had not a title, and consequently he acquired no right 
to the land by his purchase, and no right to have the defendants 
ejected from the land. 

The appeal is allowed. The decree of both the Lower Courts 
are set aside, and the suit is dismissed with costs. The plaintiff 
sped pay the defandant’s costs in the District Court and in this 

ourt. 


* Appeal against the Judgment and decree of the District Judge of Myaungmya 
dated 6th March 1914 in Civil Appeal No. 4 of 1914 confirmi fhe Judgment and 
decree of the Township Court of Myaungmya in Civil Regalar No. 120 of 1913. 
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IN THE CHIEF COURT OF LOWER BURMA. 


SPECIAL CIVIL 2ND APPEAL” NO. 52 OF IQI5. 


ARUNACHELLAM PILLAY ... PLAINTIFF—APPELLANT. 
vs. 
IYAMA aie eee .. DEFENDANT—RESPONDENT. 
For Appellant—S. M. Bose. 
For Respondent—N. S. Iyer. 
Before Mr. Justice Young. 


Dated 27th May ro15. 


Guardians and Wards Act—Sutt for custody of child—Cam st be brought otherwise 
than under the Guardian and Wards Act ? 

Heid, tollowing the Privy Council case of Mrs. Besant vs. Narayaniah, that no 
suit for the custody of a child could be brought under the ordinary law i.e., other- 
wise than under the provisions of the Guardians and Wards Act. 


JUDGMENT. 

YouNG, J.:—This was asuit brought by a father for the 
custody of his child. He succeeded in the Court of 1st instance 
but failed in rst appeal. The suit was not brought under the 
Guardian and Wards Act and the respondent who is the mother of 
the child, now and for the first time, takes the objection that this 
should have been done and that the present suit must be dismissed. 
The question whether this Act forbids the taking of proceedings in 
the ordinary way has been the subject of considerable discussion 
(vide 1.L.R. 25 Bom. 574, 26 All. 594, 9 Madras 31 and 32 Punjab 
Record 41.) A Fuli Bench of this Court has answered the ques- 
tion in the negative (Wa Shwe Ge v. Maung Shwe Pan (2 L. B.R. 
140) and the only question is whether this authority is overruled by 
the decision of the Privy Council in Besant vy. G. Narayaniah 
decided last year and reported in 21 Indian cases at p. 2go. 
There a father sued in a District Court to recover the custody 
of his children from the person (defendant) to whom he had delega- 
ted his priveleges of guardianship. The suit was not under the 
Guardian and Wards Act and was transferred for hearing to the 
High Court under the Letters Patent by consent. The question of 
jurisdiction was hardly contested in the Lower Court, but was 
seriously questioned in appeal where the Chief Justice and Oldfield, 
J. in preliminary Judgments specially devoted to the question, held 
that the Guardian and Wards Act did not prohibit a suit being 
brought under the ordinary law and concurred with the Lower 
Court in declaring the plaintiff to be guardian and awarding to 
him the custody of his children. The defendant however appealed 
to the Privy Council which held that the District Court had no 
jurisdiction over infants save such as was conferred by the Guar- 
dian and Wards Act, and that act confined its jurisdiction to 
minors ordinarily resident in the district, that though the suit 


* Appeal against the judgment and decree of the Divisional Judge of Tennas 
serim, dated 18th November rg14 in Civil Appeal No. 48 of 1914 reversing the judg- 
ar and decree of the Additional District Court of Amherst in Civil Regular No, 92 
of 1913. 
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was transferred to the High Court. yet under such circumstances 
the powers of the High Court would seem to be those of the Dis- 
trict Court and also that by bringing a suit ier parities the 
plaintiff had not followed the procedure prescribed by the Act for 
proceedings in a District Court touching the Guardianship of 
infants. They accordingly dismissed the plaintiff's suit without 
prejudice to any application he might think fit to make to the 
Hight Court in England, where the children were then resident 
and which their Lordships held to be the proper forum in which 
any application should be made. 

In my opinion this case over rules the decision in Ma Shwe 
Ge’s case and I must hold that the proceedings should have been 
taken under the Guardian and Wards Act. I am also of opinion 
that as the point affects jurisdiction it can be raised at any time. 
I therefore dismiss the appeal but make no order as to costs in-as- 
much as the objection has been taken so late. 





IN THE CHIEF COURT OF LOWER BURMA. 
CRIMINAL APPEAL” No. 971 OF I9QI4. 


NGA SHWE YI alias NGA PO and another’... APPBLLANTS. 
Vs. 
EMPEROR ove i ... RESPONDENT. 
Before Mr. Justice Parlett. i 
Dated, 17th February 1915. 


Criminal Procedure Code (Act V of 1898), ss. 276, 237, #03—~Penal Code (Act XLV 
-of 1860), 8. 457 —Rangoon Police Act (1V of 1899), 8. 31—Second trial for a graver 
offence when conviction on the same Une fee lesser offence subsisling, whether legal. 

When aman has been convicted of committing an act constituting an offence, 
and further evidence sul sequently comes to light which shows that his act constituted 
a graver offence than that of which he was convicted, he cannot merely on that 
ground alone be put upon his trial for the graver offence. 

Therefore, a person who is convicted under section 31 of the Rangoon Police Act 
for being in possession of an article supposed to be stolen cannot be again tried and 
convicted later on for the offence under section 457, Indian Penal Code,,simply on the 
graund that the owner of the article is traced and some further evidence ts available 
to constitute an offence under section 457 of the Indian Penal Code. 


JUDGMENT. 

At 3-30 A.M. on 6th November 1914 Mr. Yeoman’s house was 
broken into and a sewing machine was stolen. He reported the 
matter to the Myetada Police Station at 9-30 A.M., handing over 
the key of the machine. 

Meanwhile at 5-30 A.M. the appellant has been met by two 
Police Constables carrying a sewing machine. On being challenged 
he dropped the machine and tried to escape, but was arrested and 
taken with the machine to Latter Street Police Station. The officer 
in charge of the Station, without apparently any attempt to ‘trace 
the owner of the machine, or even taking the elementary step of 


- © Appeal from the order of the Western Sub-Div.sional Magistrate of Rangoon, 
diated the 25th November 1914, passed in Criminal Regular Trial No. 408 of 1914. 
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ascertaining whether the loss of any such article has been reported 
in another Police Station, forthwith sent the appellant up for trial 
under section 31 of the Rangoon Police Act, for beingin possession 
of a thing which might reasonably be suspected to be stolen property 
and failing to account satisfactorily for his possession of the same, 
and he was summarily tried, convicted and sentenced under that 


‘section on 6th November, and his appeal was dismissed on 2gth 


November. 

The machine having been identified as that stolen from Mr. 
Yeoman’s house on 6th November, the accused was on 16th 
November sent up for trial under section 457, Indian Penal Code, 
in respect of it, and has been convicted and sentenced thereunder. 
He appeals on the ground, among others, that his former conviction 
under section 31 of the Rangoon Police Act operated as a bar to 
the second prosecution under section 457, Indian Penal Code. In 
my opinion that plea is well taken. Section 403, Criminal Procedure 
Code, enacts that a person who has once been tried by a Court of 
competent jurisdiction for an offence and convicted of such offence 
shall not, while such conyiction remains in force, be liable to be 
tried again on the same facts for any other offence for which a 
different charge might have been made under section 236 or for 
which he might have been convicted under section 237. The 
Magistrate considered the point, but held that the facts in the two 
cases were different. Inmy opinion they were substantially the ~ 
same, namely, accused’s possession of the machine. In the first case 
the Court was only asked to draw the inference from his conduct 
that the machine might reasonably be suspected to be stolen, in the 
second case it was asked to draw the inference that the accused had 
broken inte Mr. Yeoman’s house and stolen it. It is true that in 


_ the latter case a little additional evidence was tendered—namely, 


evidence of the house-breaking in the early hours of that morning, 
and of the identity of the machine, but I know of no authority for 


. holding that when a man has been convicted of committing an act 


constituting an offence, and further evidence subsequently comes to 
light which shows that his act constituted a graver offence than 
that of which he was convicted, he may merely on that ground 
alone be put upon his trial for the graver offence. Clauses 2, 3, 4 
and 5 of section 403 of the Criminal Procedure Code lay down 
ander what circumstances alone a previous conviction is not a bar 
to a subsequent trial for the same matter, and the present case is, 
I consider, covered by none of those clauses. I do not think it can 
be held that clause 3 applied on the ground that the consequence of 
accused’s act, namely the causing of wrongful loss to the owner of 
the machine, was unknown to the Magistrate at the first trial. 
The identity of the owner was unknown, but the finding of the 
Magistrate implied that wrongful loss had been caused to him. 

I consider that appellant was not, under the circumstances, 
liable to be tried again under section 457, Indian Penal Code, and 


- I ceverse the conviction and sentence and acquit him of the charge: 


under that section. 
ACCUSED ACQUITTED. 


Google 


VOL. vIII.] THE BURMA’ LAW TIMES. 133 


IN THE CHIEF COURT OF LOWER BURMA. 
CRIMINAL APPEAL” No. 42 OF 1915. 


NGA SAN NYEIN jax ots ... APPELLANT. 
VS. 
EMPEROR or ae ei RESPONDENT. 
Before Mr. Justice baka 
Dated 24th February 1915. 

Penal Code (Act XLV of 1860), s. 275— Possession of sustruments for counterfeiting 
cain —Accused's knowledge, tf material—Criminal Procedure Code (Act V of 1898), $. 
1037 (2)—Search--Procedure. 

' Fora conviction under section 235 of the Indian Penal Code, it is not only 
necessary that the accused should be in possession ofthe instruments or materials far 
connterfeiting coin but it should also be proved that the possession was within the 
accused’s knowledge. 242 ee, 

* In conducting searches the provisions of section 103 (2) of rhe Criminal Procedure 
Code should be strictly complied with. 
| JUDGMENT. 

The appellant San Nyein, village headman of Gyogon village, 
has been sentenced to transportation for seven years under section 
235, Indian Penal Code, the charge against him being that 40 coun- 
terfeit coins, 31 of 1913, 5 of 1880 and 4 of 1890, and a mould for 
making counterfeit rupees of 1913 were found at his house. 

Police Inspector Maung Myaing stated that on receiving 
information that San Nyein was counterfeiting coin and had moulds 
in his possession he went to San Nyein’s house on the morning of 
12th November with a crowd of people from Letpadaw, a ine: 
about a mile from Gyogon. On searching the house a bundle 
containing a 1913 rupee-mould was found inan open yedayauk or 
water shoot placed for the purpose of catching water between the 
eaves of the kitchen annexed and the side wall of the main building. 
Besides the mould was found a roll of counterfeit rupees and a 
bamboo opium pipe. Another roll of false rupees was found in the 
thatch of the roof above the yedayauk, The yedayauk is 13 feet 
from the ground, (see plan.) The articles, therefore, could not have 
been put there by a man standing on the ground. But it is well 
within the reach of a man standing in the kitchen, for there is. an 
open space between the conduit pipe and the kitchen roof all along 
the pipe. 

There is no doubt that the articles were found as described. 
The only question is whether they were there with the appellant’s 
knoweldge. It is said that just before the search San Nyein’s wife 
went up on to the house although the Inspector forbade her, and it 
is suggested that when she went up she may have taken the articles 
from inside the house and concealed them in the yedayauk. This, 
- however, is very improbable for, the inspector had a crowd of people 
from Letpadaw with him, the house was surrounded and if San. 
Nyein’s wife had acted as the prosecution suggested, it could hardly 
have escaped notice. From the evidence it appears by ne means 


OE Lee ——————————————————————— ral 
* Appeal from an order of the Special Power of Prome, dated the 
1914, paseed in Criminal Regular Trial No. 186 of rgr4. 
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impossible that the articles could have been planted surreptitiously 
from the kitchen at some time when the inmates of the house were 
in the main building. 

The accased was one of the prime moyers in bringing a charge 
of bribery against the Inspector Maung Myaing about two months 
before the search, and it was alleged that the Letpadaw headman, 
Tun Saing, was instrumental in getting the douceur for the Ins- 
pector. A departmental inquiry was held and the petition against 
the Inspector was dismissed. The Special Power Magistrate 
touches on this matter in his judgment, but he does not appear 
to have attached sufficient importancetoit. There can be no doubt 
that it furnishes a motive for bringing a false charge against San 
Nyein. (See the Prome District Office General Proceeding No. 34 
of 1914.) 

"The Special Power Magistrate was influenced a good deal by 
the evidence of the prosecution witness Maung Lun that the accused 
on the occasion of the search had shown him a counterfeit rupee, 
which he got from one Po Hlaing who was staying with him. 
This witness is not corroborated and his evidence is not intrinsically 
probable. Another witness Nga Maung spoke of three counterfeit 
4-anna pieces given to him by San Nyein to buy opium. The 
Special Power Magistrate remarked that Nga Maung is not the 
sort of witness that can be readily believed. Nga Maung’s statement 
is uncorroborated and even if it were true, there is nothing to show. 
that the 4-anna bits which he says he received from San Nyein were 
really counterfeit. I think that the evidence of Maung Lun and 
Maung Maung cannot be regarded as effective corroboration of the 
case against San Nyein. 

If San Nyein were really a practical coiner, one would expect 
to find not merely a mould and some counterfeit coins but also the 
raw materials, lead, etc., and nothing of the kind was found. 

San Nyein’s lodger, Po Hlaing, was arrested under the pre- 
ventive sections of the Code of Criminal Procedure some months 
before the search of San Nyein’s house. It is alleged that Po 
Hlaing was a coiner. It seems very improbable that San Nyein 
would keep a mould and counterfeit coins at his house after Po 
Hlaing’s arrest. The attention of the Police having been directed 
to Po Hlaing, San Nyein would be more likely to get rid of any 
articles that might serve to connect him with his lodger’s evil 
practices. Having regard to these considerations and to the recent 
enmity between the accused on the one hand and the Letpadaw 
headman and the Inspector on the other, I think it is not at all 
improbable that the mould, etc., were planted out of revenge and 
that San Nyein knew nothing about them. 

The conviction and sentence are set aside and the appellant 
is acquitted. 

The Inspector should be called to account for disregarding the 
provisions of section 103 (2), Code of Criminal Procedure, in not 
preparing a list of the articles found and taking the signatures of 


the witnesses of the search. | 
: CONVICTION SET ASIDE. 
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IN THE CHIEF COURT OF LOWER BURMA. 


CRIMINAL REVISION No. 340-B OF 1914." 
M. P. Y. VAIDAYNATH IYER ... ..» APPLICANT. 
vs. 


KING-EMPEROR sal aoe -». RESPONDENT. 
For Applicant—Campagnac. 
Before Mr. Justice Parlett. 
Dated 4th February 1915. 


Criminal Proceduce—S. 437—Further inguiry—Couri’s discretion in noticing Respon- 
deni—musi be exercised judicially and fairly. 

Where a man has been discharged after full inquiry by a Competent Court a 
Revisional Court will exercise proper discretion in allowing him an opportunity of 
showing cause before ordering a further inquiry or before directing reopening of 
the case, It is a principle of British Criminal Law that an order to a man’s eju ice 
should not be made without due notice to him. Where a Court is given a dleczetion, 
it ig bound to exercise it judicially and fairly. : 


ORDER. 


PARLETT, J :—On 27th February 1914 one Grote employed by 
the Burma Rice and Trading Company lodged information against 
the applicant of Criminal Breach of Trust in respect of Rs. 2,500, 
After investigation the case was thrown out as being of a civil 
nature. Subsequently on 15th April Mahomed Sayed, a sub-broker 
of the same company, to whom the money was advanced by them 
filed a complaint against the applicant. After an exhaustive enquiry, 
the Magistrate on 1st July discharged the applicant. On 2oth July 
complainants’ lawyer filed a lengthy application to the Sessions 
Judge, to order further enquiry. He was heard and on 14th 
October further enquiry was ordered without applicant having been 
given any opportunity of showing cause against it. He now seeks 
to get it reversed. 

Subject to sec. 439 (2) Criminal Procedure Code no Court is 
bound to hear any party when exercising revisional powers. Nor 
does sec. 437, like sections 436 and 439 compel the issue of a 
notice to the accused. But in these as in all cases where a court 
is given a discretion, it is bound to exercise it judicially and fairly. 
It is a principle of British Criminal Law that an order to a man’s 
prejudice should not be made without due notice to him. There is 
abundant authority that where a man has been discharged after 
full enquiry by a competent Court, a revisional Court will exercise 
a proper discretion in allowing him an opportunity of showing 


* Application to revise the order of the Sessions Judge, Tenasserim Division 

nee under s. 437 of the Criminal Procedure Code directing a further inquiry by 

istrict Magistrate, Thaton in a case in which petitioner was discharged by the 
ters Mag 
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cause, before directing the case against him to be reopened. More 
especially in cases like the present, when the evidence is voluminous 
and by no méans wholly consistent and when the nature of the 
inferences to be drawn is so important one would expect a Court 
to welcome the fullest comment and explanation on both’ sides 
to assist it in reaching a sound dicision. The omission. to hear 


‘the accused throws upon this Court a large part of what is properly 


the duty of the Court below, namely to consider the matter from 
the accused’s point of view as well as from that of.the prosecretion. 
The frequency with which instances of such omission come before 
this Court indicates the need for amending section 437 in clear and 
unmistakable terms, and it is to be hoped that this will ere long be 
done. , The present case however is far different inasmuch as the 
prosecution was heard and the defence was not. I feel no doubt 
whatever that nosuch ex parte hearing against an order of discharge 
is contemplated by sec. 440 Criminal Procedere Code, it being 
contrary to principles of common fairness. 

I have now heard both sides and cannot but feel that if the 
Sessions Judge had done the same he would not have passed 
the order he did. Complainants’ case wasthat. . .... - 
. . « + .« « [Here the order goes on dealing with facts. Ep.] | 





IN THE CHIEF COURT OF LOWER BURMA. 


CRIMINAL Revision* No. 325-B OF IgI4. 


A. MURGESAN MUDALIAR vac APPLICANT. 
vt vs, 


SODIAMMA ae ous re .-. RBSPONDENT.. 


For Applicant—Broadbent. 
For Respondent—N. C. Sen. 


Before Mr. Justice Parlett. 
Dated 8th December 1914. 


Criminal Precedure Code— Maintenance of children isging with mother—Father's 
liabsiity. | 

A father cannot refase to maintain his children on the ground that they are 
living with their mother, if they are unable to maintain themselves. If he wants to- 
have them in their custody, he must enforce his rights, if any, in a Civil Court. 


JUDGMENT. 


PARLETT, J.:—As regards the children, it is urged in the first 
lace that there has been no neglect to maintain them as the father 
is willing to do so provided they are not left with the mother. 





*Review of the order of the Western Sub-divisional Magistrate, Rangoon, direct _ 
ing the applicant to pay to the Reapondent his wife Rs. 30 a month for the main 
tenance of his 3 daughters at the rate of Ra. 10 cach Rs. 25 for her own main” 

: ° 


Google 


VOL, VIII.] THE BURMA LAW TIMES. 135 


id 


Reliance is placed on the case of Mansing (1) where it was held 
that when a man offers, in answer to an application to maintain 
his children, to do so on condition that they live with him, it 
cannot be said that he refuses to maintain them. It is true that 
some remarks in two Upper Burma cases, Maung Pwe v. Ma 
Nyun (2) and Maung Mav. Ma Cho (3) indicate a similar view 
but there was no decision on the point, and both in Upper and 
Lower Burma the contrary has since been expressly held, see 
Ma Nyun Me v. Maung Kyaw (4) Mauug San Hla v. Ma On 
Bwin (5) Mi Gauk v. Nga Po "mi (6 6) Mi Saw v S.(7) and Nan Saw 
Shwe v. Maung Hpone(8). The contention cannot therefore prevail 
and unless and until the father enforces his rights, if any, in a 
Civil Court, he must maintain his children, if unable to maintain 
themselves. 


IN THE CHIEF COURT OF LOWER BURMA. 


Civit First APPEAL’ No. 129 OF IgI3.- 





U KALYNA and 7 others sa ..« DEFENDANT— 
APPELLANTS, 
VS. 
U PAN DI and 5 others ais wee PLAINTIFF— | 
RESPONDENTS. 


For Appellants—Robertson. 
For Respondents Alexander 


Before Sir Charles Fox, Chief Judge and Sir Henry 
Hartnoll, J. . 


Dated 6th March TQT5. 


Buddhist Ecclestastical Law—Vinaya—Thathanabaing—Scheme framed for manage- 
ment of a Kyaungdthe. 
here an objection was taken toa scheme framed by the qedee sitting on the 
inal Side of this Court that it is not in accordance with the Ecclesiastical Law as 
Me down inthe Vinaya, the Judges took the course of consulting the Revered 
Thathanabaing of Mandalay and of modifying the scheme according to his advice. 


Facts :—For some time before this suit was brought, disputes 
existed between some of the monks occupying the Thayattaw 
Kyaungdaik in Rangoon. The disputes originated in consequence 
of a Society of Laymen called the ae Buddhist Charitable 
Society having started building a brickwall round the Kyaungdaik. 
They had obtained permission to do this from the generally re- 
cognised Head of the Kyaung, the Shwebo Savaday U Pan Di. 


\ 





(x a A et te (5) IIL B.R, p. 46. 
aH UB, R. 189a—06 p. 67. TUBE 1904—06 p. 39- 
p. 68. (7) 1U. B. R.1 1910—13 Pp. I. 
wre B. R, 1902-03 p. 7. (8) VIL. B, R. p, 127 ; 6 Bar. L. T. 51 


armed age order of the Judge of the — Side, dated 8th July 1933 in 
civil Repular 440 Of 1912. 
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Their object in building the wall was to benefit the monks living 


- in the Kyaung by providing them with a. means of preventing 
_ tbieves robbers and other bad characters from entering the 


Kyaung land when pursued and making it a hiding place and dis- 
turbing the proper and peaceful residents and also preventing 


‘ cartmen and others from bringing cattle on to the land and there- 


by causing nuisances. A minority of monks living in Kyaungs in 
the Kyaungdaik objected to the wall being built on the grounds 
that it would interfere with their comfort and that if a wall was to 
be built at all, it should be built by their sagas or tagamas and not 
by the Society abovenamed. The minority filed this suit in the 
Chief Court against Sayadaw U Pan Di of Shwebo Kyaung and 
some laymen concerned with the building of the wall and asked 
the court to stop them from proceeding with the building. On the 
Advocates of both sides agreeing that the affairs of the Kyaung- 
daik would not goon peaceably unless this court frame scheme 
under which a properly constituted head of the Kyaangdaik 
could be appointed, a scheme was framed. But the minority 
appealed chiefly on the ground (1) that the scheme is not in accord- 
ance with the Ecclesiastical Law as laid down in the Vinaya and 
(2) that the 11th clause of the scheme which provided that ro rahans. 
should join in requesting a matter to be referred to the Thathana- 
baing or to the Council of Sayadaws at Mandalay was especially 
wrong because according to the Ecclesiastical Law any single monk 
has the right to appeal to the highest ecclesiastical authority. 

The Honorable Judges consulted the Thathanabaing in these 
questions and passed the following judgment embodying the 
amended scheme :— | 

JUDGMENT. 

The appeal is against a scheme settled by the Original Court 
for a religious trust. The objections to it put forward by the 
appellants are that it is not in accordance with the Buddhist 
Ecclesiastical Law. We have taken the course of obtaining by 
letter the opinion of the highest authority in such law who, all 
concerned appeared to think, should be the deciding authority on 
the matters in dispute. We have been favoured by the Maha- 
sangharaja, the Thathanabaing with his opinion and advice after 
consultation with the Sayadaws present at the Sudhamma convo- 
cation, and are confident that if the scheme is altered as he advises, 
it will not infringe the rules of the Vinaya which are the rules of 
Buddhist Ecclesiastical Law by which all parties consider them- 
selves bound. We accordingly alter the scheme to the following :— 


SCHEME. 

rt. The word ‘ Trustee’ shall mean and inclade the persons 
appointed hereunder and their substitute or substitutes. 

2. There shall be two Trustees of the Kyaungdike. These 
trustees shall be Chief Monks that is to say, monks answering to 
the second among the three kinds of learned personages and the 
Parisupathapaka. ‘They shall not be of less than ten years stand- 
ing as monks. Besides being replete with such qualifications as 
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observing the duties of a monk and proficiency in both branches of 
the Vibhanga (relating to the monks and nuns) and so forth they 
must be residents of the Kyaungdike. 

3. A Trustee shall hold office as such so long as he lives 
in the observance of the duties of a monk. Should he fail to 


observe the duties of a monk or to discharge his duties as ‘ Trustee’ * 


complaint may be made to other monks versed in the Vinaya 
whose decision shall be binding. 

4. There shall be a voter’s list kept with the Trustees and no 
person shall be entitled to vote for the election of a Trustee or for 
a Member of the Council unless he is a Rahan who has spent the 
last year in the Kyaungdike and whose name has been borne in 
the voter’s list for the 6 months previous to the election as being a 
Resident Rahan of the Kyaungdike. 

5. The election of Trustees shall be determined by the vote 
of the majority of Rahans who are entitled to vote. 

6. Either of the Trustees may appoint a substitute who shall 
be a venerable Rahan of at least 10 Was, residentin the Kyaung- 
dike to act for him as a Trustee if needs be. 

7. ‘There shall be a council consisting of the two Trustees 
and of 5 resident Rahans in charge of the Kyaungs in the Kyaung- 
dike. These 5 shall be elected for a period of 3 years by vote 
of the majority of those resident Rahans as may be entitled to vote 
at an election of Trustees. Elections shall take place to fill vacan- 
Cies as they occur. An elected member of such council after his 
period of 3 years of office, shall not thereby be disqualified for re- 
election. Five members of the council shall form a quorum. 

8. The Trustee shall— 

(a) control the behaviour of all persons in the Kyaungdike and 
shall have all the powers, for enforcing such control, as are allowed 
to the head of a Monastery by the Buddhist Ecclesiastical Law; 

(5) administer and manage the affairs of the Kyaungdike 
and shall have the management of elections ; 

(c) determine all matters in connection with buildings to be 
erected or re-erected in the Kyaungdike including the site, size and 
plan of any such building. The Trustees may prohibit the erection 
of any building, 

(d) settle disputes relating to the possession of Kyaangs or 
Zayats or religious buildings and decide who should be in posses- 
sion, 

(e) settle disputes relating to encroachments between two or 
more plots of lands or buildings within the Kyaungdike, 

(7) may evict or eject any layman or woman residing in the 
Kyaungdike ; and may refuse permission to any person not residing 
therein to enter the Kyaungdike, if they think that the presence of 
such person within the Kyaungdike is undesirable. 

The Trustees, may, if they think fit and shall if they 
disagree refer any matter and shall also at the request of 10 resident 
Rahans made within 24 hours of the pronouncement of the decision 
refer the matter to the Council. The decision of the majority of 
the council shall prevail. | | 2 
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10. The council shall have the power to make bye-laws re- 
lating to the administration and control of the Kyaungdike as the 
nature of the case may require. Such bye-laws shall be taken as 
part of the scheme. 

In co¢c0c8goo gan (trivial matters) called qooso9005 the de- 
cision of a Trustee shall be final. 

In soG02c3goqo (important matters) called o)qp800a02005 
requiring expulsion from the clergy a reference Shall be made to 
other monks versed in the Vinaya should the decision of a Trustee 
be deemed unsatisfactory by any party concerned. It shall not be 
within the power of a Trustee to prevent such reference. Every 
monk of the Kyaungdike may seek justice from any authority he 
may choose. 


ES 


IN THE CHIEF COURT OF LOWER BURMA. 


Civiu First APPEAL * No. 15 OF Ig14. 





MA THIT and 3 others ae a DEFENDANT— 
APPELLANTS. 
vs. 
MAUNG TUN THA ai vez PLAINTIFF— 
RESPONDENT. 


For Appellants—Coltman. 
For Respondent—Chit Hlaing. 


Before Mr. Justice Ormond and Mr. Justice Twomey. 


Dated 31st March rgr5. 


Buddhist Law—J/ xheritance—Ovasa son—Limitation within which he shouid assert his 
claim totth—Right lapses if not asserted without unreasonable delay. 


Held that it is necessary in the interests of the family that the eldest son should 
promptly decide whether he is to claim jth share of the estate of his parents and that 
if the option is not exercised without unreasonable delay, it should be regarded as. 
having lapsed altogether. . 


| JUDGMENT. 

The plaintiff was the eldest son of Ma Thit and U Tu. U Tu 
died in December 1906. The plaintiff instituted this suit ma ae 
1913 for <th share of the joint estate of his parents as at the death 
of his father. At the time of the father’s death, there were 6 
children including the plaintiff. The plaintiff made no demand 
from his mother in respect of his 3th share until 63 years after 
his father’s death; but on the other hand, he collected the rents 
of the property for his mother as being her property. 


NT SSE SER A SS EO PESTS) 
* Appeal against the judgment and decree of the District Judge of Thaton, dated 
aoth December 1913 in Civil Suit No. 6 of 1913. 
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The question in this appealis whether an eldest son must 
act with reasonable promptitude in exercising his option of taking 
dof his parents’ joint property on the death of his father or 
whether he has 12 years within which he can exercise that option 
under Art. 123 of the Limitation Act. We are referred to the case 
of Maung Po Min vs. U Shwe Lu (*) where it is held that the 
period of limitation for the recovery of jth share by an eldest son 


is 12 years from the date of the parents’ death, under Article 123. 


The facts of that case are not given in the report but we must 
assume that the eldest son’s option had not lapsed owing to delay in 
exercising it. The effect of undue delay on the part of the eldest son 
was not considered and no question was raised on that point. The 
case can only be regarded as an authority for applying Article 123 
and reckoning the period of limitation from the date of the parents’ 
death when as a matter of fact the eldest son has acted promptly. 
In the present case we are not concerned with the period of limita- 
tion. If the plaintiff had demanded his 3th share promptly after 
his father’s death and had been refused, he would no doubt have 
12 years from the date of his father’s death to sue for the share. 
But though he was a married man with a family of his own and 
living apart from his mother when his father died he did nothing 
for 64 years and the question we have to decide is whether he 
should not therefore be deemed to have abandoned his claim to 
partition and elected to wait for his mother’s death and then share 
with his brothers and sisters. It is not expressly provided in the 
Dhammathats that the eldest son must decide promptly which 
course he will take. But from the nature of the option it is neces- 
sary in the interests of the family that it should be exercised without 
delay. According as it is exercised or not, the mode of managing 
the property must vary and the prospects of the other heirs would 
also vary. It can hardly be intended that a widow shoald be 
compelled to keep {th of the estate tied up indefinitely on the 
chance that at any time within 12 years the eldest son may demand 
his } share. Such a restriction would materially affect the widow’s 
management ofthe estate- Ifsuch a course were admissible the 
eldest son might conceivably wait till 2 of the estate has through 
misfortune been lost and then claim the whole of the remaining § 
to the entire exclusion of his brothers and sisters although they may 
have counted for years on coming in when their mother dies and 
sharing equally with the eldest son. 

We think that the right given tothe eldest son (Manu Kye 
Book X, Section 5) of claiming a % share of the joint estate on his 
father’s death must be exercised as soon as possible after that event 
and that if the option is not exercised without unreasonable delay, 
it lapses altogether. 

The appeal is allowed. The decree of the Lower Court is 
set aside and the suit dismissed with costs in both Courts. The 
appellants will have their costs of the commission issued in the 
suit. 





(1) 2 L. B. R. 110. 
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IN THE CHIEF COURT OF LOWER BURMA. 


Cryin SECOND APPEAL * No. 12 OF 1915. 


MAUNG PO HMaAN _... sae See DEFENDANT— 
APPELLANT. 

vs. 
MAUNG TIN _... ar ean nee PLAINTIFF— 
RESPONDENT. 

For Appellant— Ginwala. 


Respondent in person. 
Before Mr. Justice Twomey and Mr. Justice Ormond. 


Dated 6th May 1915. 


Burmese Buddhist Law—Orasa son—Eldest daughter's children not given preferential 
tvtaiment when there is Orasa son—Adult eldest daughter's presumptive siatus of Orasa— 
Liable to be displaced by an Orasa son in existence at parent's death. 

f7eld the children of the eldest daughter do not get any preferential treatment 
when there is an Orasa son. 

. Held also that though the eldest daughter may be an adult at the birth of her 
brother, her status as Orasa child being merely presumptive is likely to be lost if her 
brother is of a competent age at the death of his parents as there cannot be an Orasa 
son and an Ovasa daughter simultaneously in the same family. 


JUDGMENT. 
The parties are related to one another as shown in the follow- 


ing table :— 
U THET—MA BWIN. 


TS en 
MA SHWE EIN. PO HMAN-MA. 
NGWE BWIN. 
DEFENDANTS. 
MAUNG TIN (adoptive son) 
PLAINTIFF. 


U Thet died about 1906, his wife Ma Bwin having died about 
3 years earlier. Ma Shwe Ein their eldest child died about 1899 
leaving an adoptive son the plaintiff Maung Tin. Po Hman the 
the only son of U Thet and Ma Bwin was about 24 years old when 
his father died and about 17 years old when his sister Ma Shwe 
Ein died. 

The Lower Courts have directed that Maung Tin is to share 
the estate of U Thet and Ma Bwin equally with his uncle Po Hman 
on the ground that Ma Shwe Ein was an Orosa child and that 
Maung Tin is therefore entitled under the texts cited in section 
163 of the Kinwun Mingyi’s Digest to a share equal to that of his 
mother’s youngest sister. It is trae as remarked by the Divisional 
Judge that a daughter no less than a son may be an Orvasa child. 
But the learned Judge did not sufficiently consider how her position 
was affected by the existence of a brother who was nearly grown 
up and who survived both the parents. 





* Appeal against the judgment and decree of the Divisional Court of Tharra- 
waddy in Civil Appeal No. 37 of 1914 confirming the judgment and decree of the 
District Judge, Henzada, ms 
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The facts in this case resemble those of a case decided by this 

Conart in 1912, Po Zan vs. Maung Nyo '1), It was then held that 
when there is or has been an O7asa son the texts giving the eldest 
daughter’s children special treatment at the time of partition do 
not apply. This is in accordance with the decision in Ma Saw Ngwe 
vs. Ma Thein Yin 2) that there cannot be more than one Ovasa 
child in the same family. For example, there is no authority for 
treating one son as the Orasa entitled to claim a fourth share on 
the death of the father and in the same family allowing the children 
of an elder son or daughter who predeceased the parents special 
treatment at the time of ultimate partition. Nor can it be held that 
the children of an eldest son or daughter who predeceased the 
parents are entitled to a preferential share except when such eldest 
son or daughter at the time of his or her death was the Orasa 
child z.e. had attained the complete status of Orasa. The texts 
cited in 7 L. B. R. 27, are sufficient to show that even if the plain- 
tiff Maung Tin’s adoptive mother Ma Shwe Ein was an adult, when 
her brother Po Hman was born, her status as Ovasa child was 
merely presumptive and that when Po Hman reached a competent 
age he displaced her as Orasa. There can be no doubt that Po 
Hman who was 24 years old when his father died and who was the 
enly son born to U Thet and Ma Bwin was the Orasa son and for 
the reasons given in 7 L. B. R. 27 there cannot be an Orasa 
daughter as well as an Orasa son in the same family. 
_ The decree of the Lower Courts should in my opinion be set 
aside and instead, the plaintiff as an ‘‘ out of time” grand-child 
should be awarded a decree for an eight share of the property 
specified in the decree of the District Court. It is agreed that the 
ease is one in which the estate should bear the costs of litigation, 
that is to say the defendants should give the plaintiff his full 4th 
share less one-eighth of the costs in all courts. 


IN THE CHIEF COURT OF LOWER BURMA. * 


‘Civit rst APPBAL * No. 98 oF 1912. 


MA ON BWIN eee ite ..» DEFENDANT— 
APPELLANT. 
; VS. 
MA TU and one ... wus a we PLAINTIFF— 
| RESPONDENTS. 


For Appellant—Palit. 
For Respondent—Lentaigne (Junior.) 
Before Mr. Justice Ormond and Mr. Justice Parlett. 
ated 15th May ror4. 


Buddhist Law—Inheritance—Suceession to nephew—Division between paternal and 
maternal aunts pet Capita and not per stirpes—Zguality of diviston 1s the rule adopted in 
such cases. 


(1) 7 L. B. R. 27; 6 Bur. L. 1. 101, 
(2)-a L. C. (Chan Toon) aro. 
Epcal against the judgment and decree of the District Court of Tharrawaddy 


*A 
in Civil Regular No. 5 of 1912. 
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Held that the paternal and maternal aunts succeed to their nephew's estate 
per capita and not per stirges. Equalty of division ie the rule usually adopted in the 
division of property among persons of the same degree. 


JUDGMENT. 


PARLETT, J:—This case arises out of conflicting claims to 
the estate of Maung Tha Nu, a minor who died on the 2oth 
December 1¢09; he was an only child and both his parents 
predeceased him. His father Maung Nyo Sein died in 1899. His 
mother Ma On Gaing married Maung Pan Nyan about 2 years 
later, and herself died in November 1906. She left one sister Ma 
On Bwin the defendant, whose husband Maung Po Lu also died in 
1906. Maung Nyo Sein had two sisters) Ma Tu and Ma Nyein 
Bu, the plaintiffs. He had also a brother Maung Shwe E, whoa 
died in July 1907 leaving a family. They are not parties to the 
suit and it is clear that they have no claim to Tha Nu’s estate, 
being excluded by their two aunts, the plaintiffs. See Maung 
Hmaw y. Ma On Bwin and 3 others (1), Ma Ma Galey. Ma Me (a) 
and Kan Gyt vy, Ma Ngwe Nu and 8 others(3). The defendant took 
Maung Tha Nu into her house after his mother’s death and obtained 
letters of administration to his estate. The plaintiffs sued her 
for 4rd share each of that estate. The defendant pleaded that she 
had adopted Maung Tha Nu and therefore was entitled to the 
whole of his estate, and further that in any case she was entitled 
to half the estate and plaintiffs to only one half between them. 
The District Court held against her on both points and she now 
appeals. 

As regards the adoption, defendant’s story is that in about 
March 1907 Maang Shwe E came and asked the boy to go back 
with him to his father’s relations but he declined. To avoid trouble 
with them defendant and her husband thought it wise to formally 
adopt the boy and the next day they called in six neighbours to 
witness the adoption. Three of them are dead, but three have 
given evidence ; as has also a carpenter Maung Pu, who happened 
to be working in the house at the time. Their account is to the 
effect that the couple expressed their desire to adopt the boy, the 
latter signified his assent and defendant and her husband then said 
that they adopted him as their son. Not one of these witnesses 
appears to be really independent. Shwe Thaw is a neighbour 
and is in the habit of looking after defendant’s affairs; he had been 
in debt to her and gave her land in satisfacticn, keeping it however 
in his own nam>. U Nuis Po Lu’s father; Tun E is a dependant 
of Ma On Bwin and a man of no standing. Ma Pu’s wife is 
related to Po Lu. The evidence of what happend on this occasion 
is therefore far from satisfactory. But even if it were satisfactory 
it would require to be supplemented by proof of publicity of the 
relationship between the adoptive parents and the adopted child. 
Of this there is absolutely none. Not one of the defendant’s 


r1) x L. B. R.: 104 (1900). 
2 U. B. R. 1904-06 P: § (1905), 


(3) 5 L. B. R. 70 (1909). 
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witnesses can say that they called one another mother and son. 
On the contrary the boy continued to call her aunt as before; nor 
does any of them say that the boy was looked upon in the village 
as their adoptive son. On the other hand all the plaintiff's 
witnesses, whom there appears no reason to distrust, say that they 
never once heard of the relationship. It is clear that the adoption 
was not proved. 

As regards the shares of the three aunts, the decision of the 
District Court is fully covered by the authority of Zu Aung and zy. 
Maung Yan Pyo (4) and Maung Kan Gyi and 1y.Ma Pyu and 7 (3), 
where the rule of equality of divisian in such cases is laid down. 
We are asked to hold that the Bench ruling of this Court should 
bé reconsidered and a division fer st#z7pes declared to be the rule in 
such cases. No authority for this view is cited, either in the 
Dhammathats or among reported cases. But reliance is placed on 
the analogy to be drawn from the case of Maung Kyawand 3 y, 
Ma Tu and 1 (6) which was followed without discussion by a Bench 
of this Court in Ma Mya aud ry. Ma Su (7). In the former case out 
of a brother and two sisters, a brother and one sister predeceased 
the other sister each leaving a family, and when the last sister 
dies childless the nephews and nieces inherited fer siivpes. It is 
clear that the decision was based more upon considerations of 
fairness than upon any express rules, and certain passages in a later 
case Ma Gon Bon y. Maung Po Kywe and others (8) indicate possible 
grounds for a contrary view. In the particular case however, had 
either the brother or sister been living when the second sister died, 
he or she would have entirely excluded his or her nephews or 
nieces. He or she having died, however, it might appear unfair 
that the family should lose more than half of the estate in favour of 
their cousins merely because the latter were more numerous 
than they. 

If it was intended that uncles and aunts should always in- 
herit fer stirpes as representing the grand-parents, one would expect 
that the shares of the grand-parents would be expressly laid down 
where two of them survive on one side and only one on the other, 
but it would appear that all the surviving grand parents divide 
equally. Again were the division to be per stirpes the case where 
the grand-parents survive on one side only and uncles and aunts 
on the other, should be provided for; in such a case however a 
single grand parent would exclude uncles and aunts on both sides. 
In Ma Kyi Ky? y. Ma Thein (9) the tendency of Buddhist Law to- 
words equality of shares is pointed out and several cases illustrating 
it are referred to. 

That case was even one in which, according to certain texts, 
an unequal division should be made. In the present instance no 
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such texts can be cited. On the contrary, of the sections of the 
Digest, Nos. 308, 309 and 311, which refer to the right of uncles 
and aunts to inherit in certain circumstances, the two former at 
least appear to me to imply strongly that the division among them 
should in all cases be an equal one. Section 303 provides for thé 
case of a married couple dying childless within a short time of one 
another and leaving no | abel or grand parents. The man’s uncles 
and aunts, paternal and maternal, inherit the property he brought to 
the marriage and the woman’s uncles and aunts what she brought. 
The rule seems designed to keep the property in the family to which 
it belonged, and in each instance it would appear that the division 
among the members of that family declared to be entitled to inherit 
would be an equal one. It is nina A laid down that property 
acquired jointly by the deceased couple must be divided equally 
among the paternal and maternal uncles and aunts of the husband 
and of the wife. 
Section 309 provides for the death of the couple at a 
considerable interval, leaving only the same relatives. Here the 
tternal and maternal uncles and aunts of the one who dies last 
inherit the whole of the estate of both the deceased, those of the 
one who died first having a right of pre-emption as regards the 
property which came from his or her family. Here again there is 
no mention of inequality of shares and I think the inference is strong 
that they should be equal. 

The tendency of modern custom towards equality even where 
the Dhammathats suggest a different rule is beyond doubt. A rule 
of equality of shares in a case like the present has been binding on 
all Courts in Upper Burma for nearly fourteen years, has probably 
been followed by the Courts in Lower Burma in many cases that 
may have arisen, and has recently been adopted by a Bench of this 
Court. It would require very clear and strong authority to 
justify a reconsideration of what has for so many years been the 
Law in Upper Burma and has now been held to be the law in 
Lower Burma. None whatever has been shown. I would dismiss 
this appeal with costs. : 


ORMOND, J :—I concur in the Jadgment of my learned colleague 
on the question of adoption, and in his conclusion as to the shares 
to be taken by the aunts, but I think it is sufficient to say that in 
the Burmese Buddhist Law of succession there is no rule that when 
the succession ascends and there are kindred of the same degree on 
both the paternal and maternal sides, those on the paternal side 
take half and those on the maternal side take half. In this case 
the two paternal aunts and the one maternal aunt do not claim 
“* jure representations,” in the right of another person; but they 
claim in their own right as being in equal degree of Kindred :—they 
therefore each take an equal share. 
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IN THE CHIEF COURT OF LOWER BURMA. 


Civi, MIsCELLANEOUS APPEAL” No. 165 OF I913. 
MA EIN ois one as .. APPELLANT. 


v8. 
TIN NGA and 5 others being heirs and legal 
representatives of Maung Meik deceased 


For Appellant—Chari. 
For Respondent—Maung Kin. 


Before Mr. Justice Ormond and Mr. Justice Twomy. 
Dated 23rd March 1915. 





i RESPONDENT. 


Buddhist Law—Inheritance—Hausband and wife dying without issue simultancous! y 
or withina short interval of one anothtr—Manux Kye Book X, Section 56—Kin Wun 
Mingyi's Dipest Scetion 308—Analogous case of «@ married couple dying leaving perents— 
Manu Kye X, Section 32— Digest Section 347. 

Where husband and wife die childless simultaneously or within a short interval 
of one another, their property is to be regarded as retaining its joint character and is 
to be divided accordingly 4. ¢., the respective party’s parents would take the separate 
or ancestral property of husband or wif would share equally the jointly ac- 
quired property of the husband and wife. 


JUDGMENT. ; 

TwompBy J. :—The appellant Ma Ein applied to the District 
Court of Pyapon for letters of administration to the estate of her 
daughter Ma Shwe Myit and son-in-law Maung Tun Tha who 
died without issue, the former on the 22nd January 1913 and the 
fatter on the next day. Ma Ein alleged in her application that the 
deceased couple lived with her from the time of their marriage and 
had property in common with her, and that the property valued at 
over Rs. 22,000 was in her possession as joint owner. 

The only other relatives left by the deceased are Maang Tun 
Tha’s brother and sister, and they assigned their interest in the 
property to a stranger named Maung Meik. This assignee oppos- 
ed the grant of letters of administration to Ma Ein claiming that 
as Tun Tha survived his wife he inherited as her sole heir and that 
Ma Ein is not entitled to any part of his estate. The respondent 
Maung Meik has died and his legal representatives have been 
substituted on the record. 

The District Judge in a very brief order accepted the caveator’s 
plea and dismissed Ma Ein’s application. The Judge entirely 
failed to consider the rules of Buddhist law regulating the devolut- 
ion of the inheritance in cases of this kind. 

The appellant relies on section 56 of the roth Book of Manu 
Kye which is headed ‘‘ The law of inheritance as regards the six 
relations of the husband and the six of the;wife.” The cognate texts 
in other Dhammathats are collated in section 308 of the e«— Kinwun 

* Appeal against the j en istri n dated 
17th Sepmamber toi in Givi Miscellaneous No 4s etigss Gusae ee onsliotion 
for Letters of Administration, aE | 
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Mingyi’s Digest. Section 56 of the Manu Kye provides for the case of 
a husband and wife dying without issue and leaving no children, 
grand-children, great-grand-children, or parents sarviving. In 
such cases certain specified distant collaterals (maternal and pater- 


- nal uncles and aunts of the deceased husband.and wife) are to divide 


the joint estate between them, but only if the two deceased have 
died simultaneously or within a short interval of one another. If 
on the other hand one shalldie “before the other” the inheri- 
tance goes to the relatives of the spouse who died last in accordance 
with the ordinary rule.’ Having regard to the context, it is plain 
that ‘‘ before the other” means “ a considerable time before the 
other.” With reference to this text Mr. Burgess remarked as 
foHows in-Ma Guu-Bon vs. Maung Fo Kywe (1) :— 

“‘The apparent reason of this distinction seems to be that 
when husband and wife die within a short interval of each other, 
their joint interest in the estate is regarded as predominant, where- 
as when one lives long after the other, the presumption arises that 
the joint interest has completely merged in the sole interest of 
the survivor, and there is no doubt a certain amount of plausibilfty 
about such a distinction.” 

And Mr. Justice Irwin thought that the balance of authority. is 
plainly in favour of such a construction, which he stated in the 
following words (2) :— 

‘‘ While the husband and wife are both alive and childless the 
relations of both have ceasonable expectations of inheriting- 
When they die within a short interval, the succession would seem 
to be governed by accident, or by the caprice of fate, rather than 
by a rule of law, if the relatives of the survivor excinde those of the 
spouse who died shortly before. After the lapse of some time, the 
interests of the latter naturally pass out of sight.” | 

This construction appears reasonable and the same constrect- 
ion would apply to section 32 of the Manu Kye which deals with 
another case of a husband and wife dying within a short interval 
of one another and without issue. Section 32 expressly provides 
for the case where parents are surviving. © 

Richardson’s version is as follows :— | 

“ zand. Parents having given their children tn marriage, and in 
a separate vesidence, they both shall die, the law for the partition of thetr 
property between the parents of both. 

When the parents on both sides have given their son and 
daughter in marriage, and they dwelling apart from their parents, 
shall both die, the law by which the partition of their property is 
made between the parents of both, is this ; if any husband and wife, 
living ina separate dwelling, shall both die without issue, let the 
parents of the wife have what she brought with her at marriage ; 
let the parents of the husband have what he brought with him 
originally, and let the property acquired during the marriage be 
divided equally between both. If they had no property originally, 
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let the parents divide equally what they have acquired. If the 
wife had no original property, and the husband had, let it be divi- 
ded into three shares, and let his parents have two, and the wife’s 
parents one. Ifthe husband had no original property, and the 
wife had, let it be divided into three shares, and let the parents of 
the wife have two, and of the husband one. If the wife dies first, 
and the husband after her, let the parents of the one who died first 
have one and those of the person who died last two shares, and pay 
the debts in the same proportion.” 

The special provision in the last sentence for the case where 
‘‘ the wife dies first and the husband after her” would indicate 
that the earlier part of the section relates to cases where the two 
persons die simultaneously or within a short interval of one 
another, while the last sentence refers to cases where a consider- 
able interval elapsed between the two deaths. 

The cognate texts are abstracted in Section 347 of the Digest. 
They do not differ substantially from the Manu Kye. 

It will be noticed that these texts do not mention co-heirs, 7. e. 
brothers and sisters of the deceased couple, at all. The explana- 
tion may be (1) that in the case contemplated there are no surviving 
brothers or sisters or (2) that though surviving, they are post- 
poned to the surviving parents of the deceased couple. We are 
precluded from accepting the latter explanation, as a general rule, 
in view of the recent decision of the Privy Council in Ma Hain: 
Buin vs. UO Shwe Gon(3) that the right of succession of brothers 
and sistersin preference to parents is established beyond doubt. 
But their Lordships were careful to distinguish the special case of 
parents living with the deceased. They said that Ma Hnin Bwin’s 
case “‘ should not be held as dealing with or affecting parental 
rights in cases where the family continues to live together.” 
Accordingly, though the rule given in Section 32 of the Vanu Kye 
may not now be applied to cases where the parents and children 
lived apart from one another, it is still applicable where they lived 
together as in the present case. The correctness of this view 
appears to be confirmed by the provisions of various texts in the 
Dhammathats which prescribe schemes for partition between the 
parents of a person who has died childless on the one hand and the 
surviving husband or wife on the other. (See Sections 28, 29, 30 
and 31 “anu Kye and the cognate texts of which abstracts are given 
in Chapter XIX of the Digest). 

The ordinary rule of inheritance under the Buddhist law is 
that the husband is sole heir to the wife and wife, sole heir to the 
husband, whether there be issue of the marriage or not. The texts 
cited above show that in certain cases the surviving parent of a 
childless son or daughter is allowed to share with the surviving 
wife or husband while brothers and sisters do not come in at all. 
It would seem a fortiors that when both husband and wife die within 
a short interval of one another and the estate is treated as the joint 
estate of both, a surviving parent must be recognized as having a 





(3) 8 L. BL R. r; 7 Bur. L. T. 105. 
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_ gubstantial interest in the estate, if indeed he does not altogether 


oust all other relatives including brothers and sisters of the deceased 
persons, at any rate in cases where the deceased couple lived with 
the parent. The present case belongs to the latter class and I 
would hold that Ma Ein clearly has rights of inheritance under 
Section 32 of the Manu Kye. If Tun Tha as well as Ma Myit had 
left a parent surviving, then, under Section 32 the parent of Tun 
Tha would take Tun Tha’s ancestral property the parent of Ma 
Myit would take Ma Myit’s ancestral property, and the jointly 
acquired property of the husband and wife would be divided equally 
between the two parents. But as the parent of only one of the 
deceased is left surviving, the question will arise whether that 
parent entirely or only partially excludes the brothers and sisters of 
the other deceased. We are however not called upon to decide 
this question. It is sufficient to find for the purposes of Section 23 
of the Probate and Administration Act 1881 that Ma Ein is en- 
titled to the whole or at any rate to some part of the estate of the 
two deceased. 

It is curious that the Dhammathats should lay down definite 
rules for the two special cases (1) where the childless couple leave 
parents and (2) where they leave the six distant collaterals. In 
both these cases we find provisions which can only mean that, if 
the husband and wife die one shortly after the other, the estate is 
to be regarded as retaining its joint character and is to be divided 
accordingly, But the principle deduced by Mr. Burgess and Mr. 
Justice Irwin might fairly be applied generally 4. ¢. to all cases 
where a childless couple die within a short time of one another. 
For example if there are no parents surviving but the husband and 
wife leave brothers and sisters it would seem reasonable to deal with 
the estate by analogy as a joint estate. 

I would set aside the order of the District Court and direct 
that letters of administration to the estate of her deceased daughter 
and son-in-law should be issued to the appellant Ma Ein on ber 
furnishing security in the ordinary course. The appellant’s costs 
in both Courts should be borne by the respondent. Advocate’s fee 
in this Court—five gold mohurs. 


ORMOND, J :—I concur. 
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IN THE CHIEF COURT OF LOWER BURMA. 


SPECIAL CIVIL 2ND APPEAL* No. -12 OF 1913. 


MA PAN NYUN & ...  DEFBNDANT—APPELLANTS. 
4 others. 


VS. 


MA HLA SEIN ie PLAINTIFF— RESPONDENT. 


For Appellants—May Oung. 
For Respondents—D. N. Falit. 


Before Mr. Justice Twomey and Mr. Justice Ormond. 
Dated 23rd March, 1915. 


Buddhist Law—Shinbyu gi/is—Manu Kye Book X. 

Held that questions as tu the validity of -hinbyu gifts are questions regarding a 
religious usage and have therefcre to be decided according to Buddhist Law under 
sec. 13 of the Burma Laws Act of 1898. 

Held that (1) a gift of property made publicly by both parents (or by the surviving 
parent, if one is dead) at the time of the Shinbyu ceremony constitutes as between the 
donee and his coheirs a valid vift although possession of the property was not given 
but (2) that such property remains absolutely at the disposal of the parents or the 
survivor of them for their lifetime or his or her lifetime. 

Heid, further that if the donce die: leaving either of the donors surviving, the gift 
has no effect and the donee’s heirs cannot take benefit of the exception regarding 
possession obtaining in Shinbyu gifts. 


JUDGMENT. 

Twomey, J.:—The plaintiff Ma Hla Sein sued for the re- 
covery of a piece of paddy land measuring 27°96 acres which had 
been inherited by her from her late husband Maung Tha Ku, and 
which had been given to him by his father Maung Paw Tin at Tha 
Ku’s shinbyu ceremony in the year 1902. Tha Ku died in 1912 
four months before the death of his father Paw Tin. The defend- 
ants were (1) Tha Ku’s step-mother Ma Lon Gale, who as Paw 
Tin’s widow was in possession of the land (2) a Chetty to whom 
the land was mortgaged in {909 and (3) and (4) two other children 
of Paw Tin. Possession of the land was admittedly never given to 
Tha Ku, but about a year after the shinbyu ceremcny Tha Ku’s 
name was substituted as holder of the land in the Revenue maps 
and registers, and from 1903-04 to Igog-ro Tha Ku’s name alone 
appeared. In rgto-11 for some reason which is not explained the 
name of the father Paw Tin was restored as holding the land jointly 
with Tha Ku. ‘There is nothing in the Revenue register to show 
that the land was given to Tha Ku as a shinbyu gift. It is stated 
in an entry in the remarks column of the register for 1903-04 that 
Tha Ku’s name was substituted as he had ‘“‘ acquired by way of 
inheritance.” 





* Appeal against the decree of the Divisional Court of Hanthawaddy in Civil 
Appeal No. 6 of 1913 reversing the decree of the District Court of Tharrawaddy in 
Suit No, 18 of 1913. 
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The District Court in which the suit was tried found that the 
plaintiff failed to prove her allegation that there was such a public 
gift of the land at the shinbyu ceremony as under the Bddhist 
Law would render the delivery of possession unnecessary for the 
validity of the gift. On appeal the Divisional Court while admit- 
ting that the direct evidence of a public gift was not strong decided 
in the plaintiff's favour because he held that the direct evidence was. 
strongly corroborated by certain circumstantial evidence. A decree 
was therefore granted to the plaintiff. 


The defendants appealed to this Court under section 30 of the 
Lower Burma Courts Act. The 1st defendant Ma Lon Gale has 
since died and her legal representatives have been substituted. 
Questions as to the validity of shindyu gifts are questions regarding 
a religious usage and have therefore to be decided according to the 
Buddhist Law under section 13 Burma Laws Act. 


The leading case on the subject is Vga Pan Uy. Mi Kyu and 
others (1) which was decided by the learned Judicial Commissioner 
Mr. Sandford in 1874. He cited the following passage from 
Richardson’s translation of the Maun Kye, Book X :— 

“If the parents at the time of any of their children entering 
the priesthood shall with joy and exultation say, ‘‘ we have obtained 
the inheritance of the most excellent gods,” and in their joy shall 
publicly, either by verbal promise or written engagement, give 
property to this child, though it come not into the possession of the 
priest, but remain, as before it was given, with the parents, it was 
given with a view to benefits in a future state; it is his theng-thee. 
The other children shall not object that it has never come into his 
possession; let the priest have the whole. If the parents shall 
make use of it, let them have the right todo so. If after the death 
of the parents it shall still be forthcoming, let the priest obtain it, 
and though the relatives plead that it has never been out of the pos- 
session of their parents, they shall have no share. Why is this ?— 
because the priest is a child who has closed the gates of hell for his 
parents, and pointed out the way to the abodes of the nats, the 
reward of good works. Thus the Lord Hermit said.” (2) 


On this authority he held that .a gift made by parents at the 
time of shinbyu is valid although unaccompanied by delivery of 
possession, but observed that the condition permitting the parents 
to use the property after giving it is inconsistent witn absolute and 
exclusive ownership by the donee, and that the furthest the Courts 
could go was to declare the title of the plaintiff to the possession of 
the property on the death of the parents. In that particular case, 
as the parents were still alive, the Judicial Commissioner declared 
the title of the plaintiff to possession of the property (consisting 
entirely of moveabes) on the death of his parents. I venture to 
think that the correctness of this decision is open to question, and 
taht the suit against the parents was altogether premature. 





1) S. J. 30. 
tY Richardson, pages 316 and 317. 
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According to the text cited above, it appears that parents who 
make a gift at the time of shinbyu without delivering possession, 
retain an absolute power of disposal over the property during their 
life time, and it is only if any of the property should remain intact 
when they have both died that the donee’s claim can be enforced. 
This view is supported by the extracts (or, more correctly, abstracts 
from other Dhammathats) given in section 124 of the Digest pre- 
pared by the Honourable U Gaung, (ex—Kinwun Mingyi in the 
Courts of the Burmese Kings Mindon and Thebaw). Rajadbala 
says distinctly that ‘‘ the donees shall not claim restitution on the 
death of parents if the property has been expended by them.” 
The Dhamma text is equally clear ‘‘ The parents are at liberty to 
utilize animate end inanimate property given to their son at the 
time of the latter’s entering the order either as novice or as a monk. 
But after the death of the parents, the co-heirs of the donee shall 
not obtain any portion left unexpended by the parents” (that is to 
say, the donee will get such portion and such portion only for 
himself). One text the Davajja no doubt says that the donors 
‘* shall not revoke” such a gift, but the effect of this prohibition is 
nugatory as it is clear from the other texts (including the Manu Kye 
which is recognized by the Privy Council as the chief authority) 
that the parents may dispose of the property completely leaving 
nothing for the prospective donee. Indeed it may be gathered from 
the texts cited in sec. 124 that the rule as to shindbyu gifts is a rule 
which was intended only to operate as between the donee and his 
co-heirs. In other words it is a matter only affecting the partition 
of the estate on the parents’ death. I would deduce from the texts 
p- 77 (a) that a gift of property made publicly by both the parents 
(or by the surviving parent if one is dead) at the time of the shindyx 
ceremony constitutes as between the donee and his co-heirs @ valid gift 
although possession of the property was not given; but (4) that 
property so given remains absolutely at the disposal of the parents 
or the survivor of them for their life time or his or her life time. 

I think it is clear also (c) that if the donee dies leaving either 
of the donors surviving, the gift has no effect. For the Manu Kye 
lays down that the donee is to get the property only after the death 
of the parents and if it has not already been disposed of by them 
(literally, if it has not been destroyed). The rule as to shindyu gifts 
is an exception to the ordinary principle of the Buddhist Law by 
which a gift to be valid had to be completed by delivery of posses- 
sion. It may also be regarded as an exception to the well recog- 
nized principle that a Burmese Buddhist cannot dispose of his pro- 
perty by will, for by declaring that a certain part of his property is 
to belong after his death to a particular son, the father virtually 
bequeaths it to that son. Looking to the exceptional character of 
the rule, I think, the Courts are bound to construe it strictly and 
to see that the conditions are exactly fulfilled. The texts in my 
opinion contemplate that the donee himself survives both parents 
and we should not be justified in extending the benefit of the 
exception to the donee’s heirs in cases where the donee has pre- 


deceased his parents. 
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Our attention has been directed to sec. 342 of the Digest 
which gives an extract (or abstract) from the Davajja the same 
Dhammathat mentioned above as prohibiting the revocation ofa 
shinbyu gilt. This text is as follows:—‘‘ Rishi Manu says that 
parents cannot, on the death of their son, resume from his survi- 
ving wife a gift made publicly at the time of his becoming a novice 
in the holy Order.” 

I think this can apply only to gifts accompanied by possession, 
a class of gifts which is probably very rare (except perhaps in the 
case of jewelry and other moveable property), for Burmese parents, 
as Mr. Burgess remarked in Maung Shwe Thwe v. Ma Saing (3) are 
loth to part with their property, at any rate while their children 
are young as in the case of shénbyu gifts. The ordinary rule of 
Buddhist Law (sec. 97 of the Digest) permitted parents to revoke 
gifts even when accompanied by possession and the text in sec. 342 
makes an exception in favour of shindyu gifts. Butit may be noted 
that the ordinary rule as to revocation has not been enforced by our 
Courts, (see Mra Do Aung v. Shwe O0'4) and At Gy v. Ma U Me 
and one(5)). The exception made by the Davajya in favour of 
shinbyu gifts cannot in my opinion apply to cases where possession 
was not given, for as already remarked the texts contemplate the 
survival of the donee himself beyond the life time of both his parents. 

If the views expressed above are adopted it follows that the 

laintiff's claim in this case must fail. Even if Tha Ku survived 
his father Paw Tin he could not obtain the land during the life time 
of his step-mother, Ma Lon Gale. (She was married to Paw Tin 
in 1898 or four years before the skindbyu ceremony). But Tha Ku 
died before either of his parents. His right to obtain possession 
of the land remained a mere contingent right up to the time of his 
death and he had no vested interest in the property which could 
pass to his heirs. 

These findings are sufficient to dispose of the case apart alto- 
gether from the question of publicity on which the Lower Courts 
differed. But on the issue as to publicity also, I think the view 
taken by the District Court is well founded. Out of seventeen 
witness who stated that they attended the shinbyu ceremony only 
three gave direct evidence about the gift and there are substantial 
grounds for distrusting the veracity of at least two of the three.. 
Even if these witnesses are believed, their statements only go to 
show that the gift (or more correctly speaking the dedication of the 
property to Tha Ku’s use after the death of his parents was made 
not at the time of the sénbyu celebration which took place accord- 
ing to custom in a mandap at Paw Tin’s house, but next at the 
Pongyi Kyaung. In the evening at the end of the feast the boy 
was robed and went tothe Kyaung. Nothing was said about a gift 
up to then and not till next day when the guests had dispersed. 
It is argued that this is sufficiently near in point of time to justify 








3) U. B. R. 1892-96. p. 59. 
4) S. J. 22 
(5) U. B R. 92-96 p. 400. 
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the Court in regarding the gift as made at the time of making the 
boy a novice. But if the next day is near enough it might be con- 
tended that the next week or even the next month would not be too 
late. I think we should insist on strict compliance with the terms 
of this exceptional provision and require the gift to be made Coram 
FPopulu during the actual celebration. The circumstantial evidence 
which the learned Divisional Judge relied upon ascorroborating the 
direct evidence of a gift at the sssnbyu ceremony falls under three 
heads, the mutation of the names in the Revenue register, certain 
admissions made by Paw Tin at Tha Ku’s wedding in 1gog, and 
the entry of Tha Ku’s name as the owner of the land in the 
mortgage to the Chetty in r909. The mutation of names shows 
certainly that Paw Tin intended to make a gift of this land to Tha 
Ku, and if possession had been given the gift would hold good, 
for the provisions of the Transfer of Property Act were not yet in 
force in 1902. But as possession was not given, the gift could 
take effect only if it was a shindyu gift, and there is nothing in the 
entry in the Revenue register to indicate that it was such a gift. 
The entry indicates that the land was allotted to Tha Ku as his 
share of the family inheritance and this is borne out by the evidence 
of the plaintiff's witnesses Maung Aung Kin (7 P. W.) and Ma 
Min Nu (8 P. W.). Mere mutation of names in the Revenue 
register would of course be insufficient, without delivery of posses- 
sion, to give Tha Ku any right in the property as against his 
parents or on their death against the general body of co-heirs. On 
this point the ruling in Maung Ni v. Po Min and one (6) may be 
referred to. 

Similarly as regards the admissions made by Paw Tin at the 
wedding in 1909 they show that Paw Tin intended to give this 
land to Tha Ku but they do not touch the question whether the 
gift was a shinbyu gift. 

Lastly it was contended that Paw Tin having led Tha Ku to 
believe that Tha Ku was owner of the land and having got him to 
execute the mortgage of 190g in that capacity, Paw Tin’s widow 
was estopped from afterwards denying that the land belonged to 
Tha Ku. There can be no doubt as the District Judge pointed 
out, that Tha Ku executed the mortgage instrument because his 
name appeared in the Revenue register as holder of the land and it 
was necessary for him to sign in order to satisfy the Chetty. 
A case of estoppel would ariseonly if Paw Tin had made 
some representation to Tha Ku and if Tha Ku was thereby 
induced to sign to his detriment whereas he would not have 
signed if no such representation had been made to him. It is sug- 
gested that Paw Tin said to him. “ This landis yours and you 
alone are able to give a good title.” But it is just as likely that he 
said” I have put this land in your name and you are to get it if 
you survive me. As it stands in your name your signature is 
necessary to the mortgage instrument.” Such a representation 


would probably be sufficient to induce Tha Ku to sign. In any 








(6) 3. J. age 
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case Tha Ku did not act to his detriment in executing the mort- 
gage. His right in the property was purely contingent and under 
the Buddhist Law it was open to his father to sell the land oat- 
right at any time without reference tohim. I think it is clear that 
there was no estoppel. 

On all these grounds I would set aside the decree of the Lower 
Appellate Court and restore that of the Court of First Instance, 
and would direct that the appellants’ costs in the Divisional Court 
and in this Court shall be borne by the Respondent. 

ORMOND, 1: :—I agree with my learned colleague in holding 
that ander Buddhist Law the gift is invalid and it cannot be valid 
under any other law. It is unnecessary in this appeal to decide 
whether a question as to the validity of a gift of land by Burmese 
parents to their son on the occasion of his taking the yellow robe— 
a frequent though not a necessary incident of a shindyu ceremony 
—is or is not a question of religious usage or institution; and 
I prefer not to express an opinion on the point. I concur in 
the order suggested by my learned colleague. 


IN THE CHIEF COURT OF LOWER BURMA 


SPECIAL CiviL SECOND APPEAL” No. 314 OF 1915. 


MAUNG KYI HLAING ... iby es PLAINTIFF— 
APPELLANT. 

vs. 
MA HTU and 4 others __.. ‘es ..»  DEFENDANT— 
RESPONDENTS. 

For Appellant—Po Han. 


For Respondent—R. N. Burjorjee. 
Before Sir Charles Fox, Chief Judge and Sir Henry Hartnoll, J. 


Dated 22nd March 1915. 


Buddhist Law—Inheritance—orasa son—Mother not marrying again—Rule stated 
in Manu Kye Book X section 5—Kin Wun Mingyi'’s Digest section 30—Attasankheppa 


section 155. 
Heid that whether the mother re-marries after the death of the father or not, 


the orasa is entitled to get 3th and the mother and younger children ths, 


JUDGMENT. 

HARTNOLL J:—Maung Kyi Hlaing is suing for a quarter 
share of the estate of his parents Maung Shwe Hla and Ma Htu. 
His cause of action is given him by the death of his father. He 
sues his mother and his sisters. Itis not denied that he is the 
‘orasa’ son, but it is claimed .that as his mother Ma Htu has not 


® Appeal against the j and decree of the Divisional Judge of Hantha- 


jadgment 
waddy dated 27th September 1913 in Civil Appeal No, 27 of 1913 reversing the 
judgment of the Gubdivisional Court of Kyauktan., 
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married again he cannot obtain any share of the estate. The 
Divisional Judge has acceded to sach aclaim and dismissed the 
sait, His Judgment is largely based on the texts given in sections 
36 and 37 of the Kin Wun Mingyi’s Digest as Maung Kyi Hlaing 
isliving separately from his mother. The texts comprised in those 
sections are meagre. No text from the Manugye is amongst 
them. They deal with the case ofa child who has been given 
property prior to the death of the father. In my opinion the gene- 
ral rule is that given in the texts collected under section 30 of the 
same Digest. Such texts are generally in accordance with the rale 
given in the fifth section of the roth Book of the Manugye. This 
section is said to state the law even when the mother does not 
marry again. The eldest son is to get one share and the mother 
and younger daughters three shares. The case of Setk Kaung vs. 
Po Nyetin (*)is distinguishable from this one. Here an eldest son 
is claiming from his mother and sisters. Inthe case of San Dwa 
vs. Ma Min Tha (2) it is not clear whether the mother had married 
again or not. 

On the authority of the fifth section of tke roth Book of the 
Manugye, the texts collected in section 30 of the Kin Wun Mingyi’s 
Digest and also section 155 of the Atta Sankhepa Dhammathat I 
am of opinion that Maung Kyi Hlaing is entitled to the fourth share 
heisclaiming. I accordingly reverse the decree of the Divisional 
Court and restore that of the Sub-Divisional Court. 

Appellant will get his costs in all Courts. 


Fox, C. J.:—I concur. 


IN THE CHIEF COURT OF LOWER BURMA. 


Civit SECOND APPEAL* No. 181 OF 1914. 


MA TON PAT _... a 2 ... APPELLANT. 
vs. 
MA THAN as ae ae «. RESPONDENT. 
For Appellant—Ormiston. 
For Respondent—Maung Gyee. 
Before Mr. Justice Young. 
Dated 7th June 1915. 


Buddhist Law—Sale of joint ancestral property 6y a brother impeached by the widow 
of his deceased brother ? -Invalidity—Precemption. 

Held that a childless widow of aman who has died after his parents’ death, 
sacceeds to his share of the ‘ancestral property whether such has or has not been 
divided, provided always thatthe property in question is not held on some feudal 
tenure or is not appurtenant to some hereditary office. 

Held therefore that the sale by a surviving brother of the whole property was 
invalid and having regard to the law of preemption was invalid regarding even his 
own share. 








(t) 1 L. B. R. 23. (2) If Chan Toon, 207. 


* Appeal against the judgment and decree of the District Judge of Mergui dated 
gth February 1914 in Civil Appeal No. 2 of rorq reversing the decree of the Township 
Court of Bokpyin. 
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JUDGMENT. 

YouNG ]:—The only questions argued in this appeal were 
(1) whether when two brothers were in joint possession of immove- 
able ancestral property and one died leaving a widow kut no © 
children, a sale by the surviving brother was valid in whole or in 
part and (2) whether the parties being Siamese the law of that 
country was not the law to be applied by virtue of section 13 of the 
Burma Laws Act. This last point was only taken in 2nd appeal 
and as both parties had by their pleadings claimed to be bound by 
Burmese Buddhist Law, it does not seem to me to be an objection 
that should be entertained at this stage. 

The plaintiff relies upon various Dhammathats e. g. Pyu 
Kungya and Kyannet quoted under section 7 and A/y:ngun quoted 
under section 170 of the Kin Wun Mingy1’s Digest. 

He has also in his favour the great authority of Spark’s Code 
section 66 of which runs to this ettect. ‘Ifa man dies without 
issue, his widow shall inherit all the property which was in his 
actual possession at his death, but she shall not share as his re- 
presentative in any ancestral estate which is not divided until after 
his death.” Sandford J. C. cites this exposition of the law with 
approval in Af# Pyu vs. M; Bon Dok \*). The case however con- 
cerned divided property and the point did not really arise, and 
moreover he had expressed what seems to be an inconsistent opinion 
in the case of M; Tun Byu and 3 others vs. Nya Yun (2) decided 
only a week or two before. Here too however the opinion was 
also obtier. No more recent case was cited. 

The respondent relied on the great authority of the Manugye 
and cited a passage from p. 277 of Richardson’s Translation which 
certainly seems to support his contention viz., that the widow of a 
childless man succeeded to his share of the ancestral property. He 
criticised the Dhammathats cited by the other side by stating that 
they related to ancestral property appurtenant to some hereditary 
office, a proposition which is certainly true as regards 
some of the Dhammathats cited in sections 7 and 170 of 
the Digest «. g. Dhammathat Kyaw, Kandaw Ponam. He might 
also have relied as it seems to me on the two Upper Burma 
cases of Afi Lan vs. Maung Shwe Daing (3) and Maung Wark vs. 
Mung Nyein (4) where the question was exhaustively considered. 
These cases took the same view as that for which respondent con- 
tended namely that the childless widow succeeded, provided that 
the inheritance was within reach i. e. provided that the husband 
or wife as the case might be had not predeceased his or her parents 
and also provided that the property in question was not appurtenant 
to some hereditary office or held on some feudal tenure. 

Major Spark’s opinion, it was suggested, should be coniined to 
cases in which the husband or wife had predeceased his or her 
parents and consequently the inheirtance was not within reach, 





(x) Selected Judgments, pages 35 and 36, 
(2) Ibid, page 32, 

b) I Chan Toon, L. C. 308, 

4) II Chan Toon, L. C, p. 77. 
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and the opinions of Sandford, J. C. were also noted. Inthe first be @& 
of these Uprer Burma cases the evidence of Kin Wu. Myingyi Ma Ton Pat. 
_ himself was taxen and he supported the respondent’s view, and in ’ 
the latter the learned judge had the advantage of having the Ma Thaa. 
Kin Wun Myingyi’s Digest to which to refer. On the whole 

seeing that the point has apparently never been judicially decided 
in Lower Burma, and that the opinion of Major Sparks was ex- 
pressed at a time when the available authorities were fewer I am of 
opinion that I should follow the Upper Burma decisions and hold 
that a childless widow of a man who has died after his parents’ 
death succeeds to his share in the ancestral property whether such } v 
has or has not been divided, proviced always that the property in 
question is not held on some fendal tenure or is not appurtenant to 
some hereditary office. In my opinion therefore the sale of the 
property as a whole by the surviving brother was invalid and 
having regard to the law of preemption was also invalid as regards 
his share. c/. Nga Myatnq vs. Mi Baw and 4 others (5). 

The property was undivided and the purchaser never even 
obtained possession. 

The appeal must therefore be dismissed with costs. 


IN THE CHIEF COURT OF LOWER !;URMA. 





CiviL MiscrELLANEOUS APPEAL * No. 13 OF I914. 


OFFICIAL ASSIGNEE se ae APPELLANT. 
VS. 
T. M. T. THOMPSON tee er RESPONDENT. 
For Appellant—Auzum. 


Before Sir Charles Fox Kt., Chief Judge, and 
Sir Henry Hortnoll, J. 


Dated 11th January 1915. 


Deposit! of on /nsurance Policv— E£ fect of a mere deposit at time of execution of pro-note 
—Lender mot ranking us a sacured creditoy in distribution of promisor’s estate. 

Where an Insurance policy was deposited with the payee of a pro-note by way of 
collateral security, 

Held that such deposit was neither a transfer nor an assignment of the policy. 
Further such deposit created no security in favour of the payee and he cannot there- 
fore be regarded as a secured creditor in the distribution of the estate of the 
Promisor who subsequently became insolvent. 


_ Exhibit A referred to in the Judgment is a counterf-il of pro’ 
note No. 28 and is as follows :— 


No. 28. 
Rangoon, roth February Igri. 


Made by W. G. Whittam, A. V. Whittam, I. M. Rajh and 
Maung Tun In. 
For Rupees One Thousand only at 3 per cent. 








(5) Selected Judgments, p. 39. 
* Appeal against the order of Mr. Justice Young sitting on the orginal side of the 
Chief Court dated 8th January 1914 in Civil Insolvency No. 95 of 1913. 
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Collateral security given as follows :— 
1. First Grade Clerk Customs House 250. 
2. Preventive Officer do. do. 150. 
3. Fourth Grade Clerk do. do. 150. 
4. oO. do. do. do. 150. 
Policy ‘standard Life Assurance Company No. 06855—C., 
T. K. C. Calcatta, 22nd September rgro. 


(Sd.) Ww. Geo. WHITTAM. 


The facts of this case appearin the Judgment of Young J. 
which was as follows :— 

This is a petition made by one T. M. T. Thompson, No. 40, 
40th Street, praying for an order directing the official assignee to 
pay him asa secured creditor the full sam dae to him before 
distributing among the general body of creditors of the deceased 
insolvent. The full amount due to Mr. Thompson is the sum of 
Rs. 2,000. According to Mr. Thompson for further securing the 
due amount of the said sum of Rs. 2,000 with interest the said 
W. G. Whittam, deceased, pledged with him his life policy for 
Rs. 5,000 in the Standard Life Assurance Co. It appears that two 
pro-notes, each for Rs. 1,000, were executed by four persons in. 
favour of Mr. Thompson viz., W.G. Whittam (insolvent) A. V. 
Whittam, J. M. Rajh, and Maung Tun In. Each of the pronotes 
was drawn on a piece of paper taken out of a book and conseca- 
tively numbered 28 and 29. With regard to the promissory note 
No. 28 an unstamped portion appearing to be the counterfoil of the 
pro-note is produced by Mr. Thompson which is signed by Mr. 
George Whittam and refers to a pro-note signed by himself, Mr. A. 
B. Whittam and the other two executants and stating that 
collateral security was given for Rs. 1,000 only as follows : 

Ist grade clerk Custom House Rs. 250. 

Preventive officer do Rs. 150. 

Two 4th grade clerks do, each of them Rs. 150, and lastly, 

A policy in the Standard Life Assurance Co., the policy in suit. 

We are not concerned with the meaning of the collateral 
security which apparently means that the other signatories only 
signed as sureties and to the extent mentioned in the counterfoil. 
It will be observed that the document Exhibit A is unstamped 
and I have ordered it to be stamped with ten times the amount 
of the proper stamp which seems to be Rs. 1-14-0. It purports 
to be signed by George Whittam but there is no distinct evi- 
dence in the document that it was given to Mr. Thompson. 
It is admitted, however, that Mr. Thompson produced to the 
official assignee the pro-note No. 28 and that he also produced 
before him the policy in question, the amount of which has 
been recovered by the official assignee from the insurance com- 
pany in question. Now Mr. Thompson contends or rather his 
advocate contends that the whole of the Rs. 2,000 was secured by 
the deposit of this policy. In the face of the documet Exhibit A 
and of the decision of the Privy Council to which I shall have 
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occasion to refer in a moment I am unable to hold that the mere 
deposit of a policy gave him any rights at all. The case, however, 
seems to me to be different with regard to the pro-note No. 28 
because with reference to that pro-note there is this docament 
Exhibit A., also numbered 28 which says that the policy of 
the Standard Life Assurance Co. No. 06855 which is admittedly 
the policy in question was given as collateral security though there 
is no such note with regard to the pro-note No. 29, and so really it 
seems to me that the only question in this case is whether the 
handing over of this document by Mr. Whittam to Mr. Thompson 
constitutes a transfer of an actionable claim within the meaning of 
section 1300f the Transfer of Property Act and in accordance with 
the decision of the Privy Council in Mu/raj Khatau vy. Vishwanath 
Prabhurvam Vatdya (1) Under the circumstances of the case I have 
no doubt that though Mr. Thompson’s name was not mentioned 
he is the person to whom this collateral security was given 
inasmuch as he produced the pro-note in question which was made 
out in his favour and it was also he who produced the policy in 
question. Well, Section 130 says tbat the transfer of an actionable 
claim shall be effected only by the execution of an instrument in 
writing signed by the transferor or by his duly appointed agent and 
shall be complete and effectual upon the execution of such instru- 
ment and thereupon all the rights and remedies of the transferor 
whether by way of damages or otherwise shall vest in the transferee, 
whether such notice of the transfer as is hereinafter provided be 
given or not. It seems to me and is admitted that the claim upon 
the policy ofinsurance is an actionable claim, and the Legislature 
seems to me to provide that that actionable claim may be trans- 
ferred by the execution of an instrument in writing signed by the 
transferor, and in my opinion there is in Ex. A, a document signed 
by the transferor transferring his actionable claim. As was 
observed by their Lordships of the Privy Council the decision in the 
matter in issue turns entirely on the interpretation of section 130, 
sub-section r ofthe Transfer of Property Actof rg00. Mr. Auzam 
for the Official Assignee pointed out that this was not an assignment. 
But so far as I can see, the question is whether there is any 
difference between the terms transfer and assignment and secondly 
whether if so, it is an assignment and not a transfer. I am not 
aware myself that an assignment is anything else but a transfer. 
If it is anything else then it seems to me that the assignment of 
an actionable claim is not required, but only the transfer of an 
actual claim. It is obvious that this transfer was by way of 
security, but it is laid down by the Privy Council that such a 
transfer by way of security is contemplated by thesection. It may 
be that Mr. Thompson is correct in saying that the title deed was 
deposited as a matter of fact by way of collateral security for the 
other pro-note of Ks. 1,000 but the Privy Council case in question 
clearly shows that unless the deposit of an actionable claim is 
accompanied by an instrument in writing it is inoperative. His 





(1) I. L. R. 37 Bom, 198. 
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claim to Rs. 1,000 under the pro-note No. 2g must be disallowed. 
But in my opinion it should be allowed as regards the pro-note 
No. 28. Mr. Wells must have his costs on the amount of Rs. 1,000 
with interest at 3 per cet. up to date of adjudication. Costs of 
this application three gold mohurs. 


JUDGMENT. 

In our opinion the document [Exhibit A was not a transfer 
or assignment of the policy. It is merely a memorandum of what 
collateral security had been given and is consistent only with the 
policy having been deposited as security Such deposit created no 
security in favour of the Respondent. The order appealed against 
is set aside. The respondent must pay the appellant's costs of this 
appeal. 3 Gold Mohurs allowed as advocate’s fee. 


IN THE CHIEF COURT OF LOWER BURMA, 


CIVIL 2ND APPEAL” No, 291 OF 1913. 





SHWE THA U and 7 others ... DEFENDANT— 
APPELLANTS. 
Vs. 
HLA RHI and one ... aie w« PLAINTIFF— 
RESPONDENTS. 


For Appellant—Bose. 
For Respondent—Ba Dun. 
Before Sir Henry Hartnoll, J. 


Dated 12th March 1grq. 


Res Judicata between co-desendants—Cunflsct of interests between defendants— 
Judgement defining rights and ob) gations inter se. 

Where an adjudication between the co defendants is necessary to give the appro- 
ptiate relief to the plaintiff, the adjudication will be res yudtcata between the co-detend- 
ants as well as between the plaintiff and the deiendants provided there was a conflict 
ef interests between the defendants and the judgment defines th. rizhts and obliga- 
tions of the d-fendants txter se, 


JUUGMENT. 

HARTNOLL, J] :—The sole point for decision is whether the 
learned District Judge was right in holding that the rule of ‘ res- 
judicata’ decides the suit. It seems to me that the law is correotly 
stated in the case of Ramchandra Narayan vs. Narayan Mahadev(t)} 
namely that where an adjudication between the. defendants is 
necessary to give the appropriate relief to the plaintiff, the adjudi- 
cation will be ves judicata between the defendants as well as between 
the plaintiff and defendants ; but for this effect to arise, there must 
be a conflict of interests between the defendants and a judgment 
defining the real rights and obligations of the defendants :nier se. 


~ "s Appeal against the judgment and decree of the District Judge of Akyab dated 
and August 1913 in Civil eee No. 28 of 1913 confirming the judgment and decree 
of the Township Court, Rathedaung in a suit for recovery of sbares of land bought 


jointly. 
oe (x) I. L. R.rr Bom, 216. 
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In the former case the plaintiffs in this suit were defendants, 
and in that suit they supported the plaintiffs claim which was 
based on the same cause of action as the present suit. There was 
a conflict between the present plaintiffs and the present defendants 
who were cefendants in the former suit based on the same cause of 
action as the present one. The suit was decided against the pre- 
sent defendant’s allegations and in favour of the present plaintiffs’ 
allegations. 

The rule laid down in the case I have quoted above and which 
I am of opinion is acorrect rule applies to the present case. I 
accordingly dismiss the apreal with costs. 


SE 


IN THE CHIEF COURT OF LOWER BURMA. 


CiviL REvision* No. 130 oF I9%4. 





VITHALDAS KAHANDAS .... .. PLAINTIFF— 
APPELLANT. 
VS. 
S. M. INDRAVALOO eee 5 DEBFENDANT— 
RESPONDENT. 


For Appellant—Isriel Khan. 
For Respondent—None. 
Before Sir Charles Fox, Chief Judge. 


Dated 29th March rgr5. 


Nagotsabie [nstruments— Rights of pavee or his endorsee—Liabsisty of the maker-— 
Frauduleni transfer—who to suffer. 

Where a pro note bearing no endorsement of any previons payments was en- 
dorsed for value, the endorsee was entitled to recover the full amount expressed on 
it. Ifthe endorser had received any money and had fradulently negotiated it for fuld 
valne, the defendant is the right person to suffer because by his omission to insist on 
the previcus payments being endorsed he enabled the fraud to be committed. 


JUDGMENT. 

Fox, C. J.:—On the 19th August 1912 S. N. Indravaloo 
executed a promissory note for Rs. 50 payable on demand in favour 
of Ramsamaj Singh or his order bearing interest at 6 per cent. 
per mensem. 

Ramsamaj Singh indorsed the note in blank and delivered it 
to the plaintiff for value. 

On the 2nd March 1914 the plaintiff sued S. N. Indravaloo for 
the principal and Rs. 54-6-o interest from 19th Aagust rgr2 to the 
23rd February 1914. 

The defence was that the amount due on the note had been 
paid in full to Ramsamaj Singh by instalments. The learned 
Judge found that all the payments alleged by the defendant had 


* Application to revise the judgment and decree of the Additional Judge ef the 
Small Cause Court, Rangoon, dated rath June rorq in Civil Regular No. 1595 
of 1914, 
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been made but the last had been made after the 2nd June 1913 the 
date on which the note was endorsed and delivered to the plaintiff. 
He held that the plasintiff—indorsee could recover only the amount 
unpaid on the note on that date which was Rs. 5-5-0; to this he 
added Rs. 3 for interest since the last payment and gave a decree 
for Rs. 8-5-0 with costs. What had to be dealt with was a nego- 
tiable instrument, that 1s an instrument on which not only the 
payee but also any one to whom the payee might deliver the note 


after indorsing it could recover. 


The maker of a promisory note undertakes and is bound to 
pay at its maturity according to its apparent tenor. (Section 32 of 
the Negotiable Instrument Act 1881.) A promisory note payable 
on demand is regarded as a continuing security—Barough vs. 
White (t), There was no evidence to show that demand for pay- 
ment had been made by the payee before the endorsement and 
delivery of the note to the plaintiff, consequently the provisions of 
the first paragraph of section 59 of the Act did not apply. I 
understand the Judge to have held that the plaintiff was a holder 
in due course as defined in section g of the Act, that is to say, he 
had become the possessor of the note for consideration before the 
amount mentioned in it became payable without having sufficient 
cause to believe that any defect existed in the title. No endorse- 
ment of payments had been made on the note. Consequently 
there was nothing on it to show any one accepting it as a security 
or baying it that it was not negotiable for the full amount expres- 
sed on it. Indorsements of payments may be made on a negotiable 
instrument ander Section 56 of the Act in which case the note 
becomes negotiable only for the balance due, but if no indorsement 
is made the note remains negotiable for the full amount expressed 
on it. 

The payee Ramsamaj Singh committed a fraad by transferring 
and negotiating the note for full value without informing the 
plaintiff that payments had been made in respect of it. Either the 
plaintiff or the defendant must saffer by the fraud. The one to 
suffer must be the defendant because by his omission to insist on 
his payments being endorsed on the note he enabled the fraud to be 
committed. Instances of the right of a dona fide indorsee to re- 
cover in such a case are to be found in Glasscock vs, Balls (2) and 
Nash vs, De Frevitle (3). 

The decision of the learned Judge was not according to law in 
that it was opposed to one of the essential principles of the law 
relating to negotiable instruments. 

The decree is set aside and in lieu thereof there will be a decree 
for the plaintiff for the full amount claimed with costs the amount 
decreed to carry interest at the rate of 6 per cent. per mensem. 

The defendant must pay the plaintiff costs of this applica- 
tion :—2 G. M’s allowed as Advocate’s fee. 


(1) (1825) 4 B. & C. 327 also 107 E, R- 1050. 
tt (1889) 2 8. B. D. 13. 
(3) (t900) 2 Q. B. D. 72. 
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IN THE CHIEF COURT OF LOWER BURMA. 


Crviz Revision * No. 1 OF 1915. 

- BANSILAL ABHOYCHAND nee ... APPELLANT. 
vs. 

MAHOMED EBRAHIM MULLA ... ..« RESPONDENT. 





For Appellant—J. R. Das. 
For Respondent— Doctor. 


Before Sir Charles Fox, Chief Judge. 
Dated 2gth March 1915. 


Rent of shop the stock tn which is morigaged—mortpagee’s liability to pay rent—Wan 
of privity of contract between landlord and mortgagor. 


Where the mortgagee of the stock in trade of a shop who took possession of the 
stock and who received the incomings and paid outgoings of the business carried on 
by the mortgagors, was sued by the landlord of the shop-premises for rent. 

Held that the mortgagee could not be held liable for any rent of the premises 
since there was no contract between the landlord and the mortgagee regucding pay- 
ment of rent and since the mortgage being of goods only and not of the lease or 
tenancy of the rooms, the mortgagee did not acquire any interest in the rooms. 


JUDGMENT. 

Fox, C. J:—The suit was for rent of two rooms which the 
plaintiffs had let to the rst and 2nd defendants and in which they 
carried on trade. They mortgaged their stock in trade to the 3rd 
defendant who took possession of it. The mortgagors continued 
to carry on the business but the 3rd defendant mortgagee received 
the incomings and paid outgoings. 

The plaintiff sued him as well as the 1stand 2nd defendants 
for the rent of the rooms and a decree has been given against all 
three defendants. The 3rd defendant (mortgagee) applies for 
revision on the ground that the decree as against him is contrary 
to law. 

This is the case. The mortgage was of the goods only and not 
of the lease or tenancy of the rooms. There was no contract 
between the plaintiff and the 3rd defendant for him to pay the 
rent, and the latter did not acquire any interest in the rooms. 
He was not a transferee of any interest in immoveable property and 
the cases referred to by the learned Judge did not apply. The law 
opmicebe was that stated in Madhubmoney Dassee vs. Nando Lall 

upta (1), 

The decree against the 3rd defendant is set aside and the suit 
is dismissed with costs as against him only. 

The plaintiff must pay the 3rd defendant's costs of this appli- 
cation, 2 gold mohurs allowed as advocate’s fees. 


—— 





* Appeal is aor the judgment and decree of the )udge of Small Causes Court 
Rangoon, dated roth December 1914 in Civil Suit No. 6545 of 1914. 


(x) (1899) I. L, R. 27 Cal. 938, 
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IN THE CHIEF COURT OF LOWER BURMA. 


CiviL Revision * No. 153 OF 1914. 





—— 


HOE HIN ve ies ... DEFENDANT— 
APPELLANT. 
VS. 
S. BALTHAZAR and 2 others Sen .. PLAINTIFF— 
RESPONDENTS. 


For Appellant—Bagram. 
For Respondent—Gregory. 
Before Mr. Justice Hartnoll. 


Dated 4th March rors. 


Ciosl Procedure Code—Order go rule 1—Receivers—Their Powers must be specified. 


Where receivers were appointed to an estate to receive but no mention of the 
powers conferred on the receivers was made in the order of appointment, 

Field that it cannot be assumed by implication that they were appointed with all 
the powers allowed by Order 40 Rule 1. 


JUDGMENT. 


HARTNOLL, J :— The objection that the receivers could not sue 
without the leave of the Court must, I think, prevail. The order 
appointing Mr. S. Balthazar receiver merely appointed him 
receiver and did not specify any power for him. It cannot be 
assumed by implication that he was appointed with all the powers 
allowed by Order 40 Rule 1. The order appointing Mr. M. 
Joachim and Mr. B. C. Balthazar to act jointly with Mr. S. -Bal- 
thazar is to the same effect asthe order appointing the latter. 
The order therefore gives no specific power to any of the respondents 
to sue. It could have done soas order 40 rule x (1) (d@) allows such 
power to be conferred on a receiver. As regard the cases cited 
by the learned Small Cause Court Judge, that of Jagat Taring 

asi vs. Navagopal Chak: (1) was concerned with a receiver ap- 
pointed with ful! powers. In the other two cases quoted by him 
the receiver was appointed tolet and sell and exercise other powers. 

Here he was given no powers at all except to receive. 

The decree passed by the learned Judge is modified and instead 
thereof a decree for Rs. 66 is passed against appellant. As regards 
costs I order that respondents do pay appellants costs in both 
Courts. 





ee ee ee oe — 





_ oe we oe 














* Appeal against the judgment and decree of the Small Court Judge of Rangoon 
dated 31st August 1914 in Civil Regular No. 5631 of 1914. 
(r) Ip L. R. 34 Cal. 305 App. 312. 


Google 


aa 


VOL. VIII. ] THE BURMA LAW TIMES. 165 
IN THE CHIEF COURT OF LOWER BURMA. 


CIvIL 2ND APPEAL” No. 194 OF I9QT4. 





‘“ASHA BIBI By HER AGENT AGA SYED 


ISMAIL SHERAZEE oe ... APPELLANT. 
vs. 
NURUDDIN alias MG. GYI ae we. RESPONDENT. 


For Appellant—P. N. Chari. 
For Respondent— Munshi. 


Before Mr. Justice Young. 
Dated 8th June 1915. 


Civil Procedure Code—Section 144— Restituticn— Costs and mesne profits—nature of 
applscation for restitution—/s it an application to execute any decree ? 


Held that an application under section 144 of the Code of Civil Procedure (Act V 
of 1908) for restitution is not in the nature of an application t© execute any decree 
and therefore article 181 of schedule 1 of the Limitation Act applies to such an appli- 
Cation, 


JUDGMENT. 


YounNG, J :—In suit No. 55 of 1906 the respondents sued the 
the applicants for specific performance of a contract to sell and for 
delivery of certain immoveable property. 

His suit was dismissed but the decree was reversed in first 
appeal and plaintiff—respondents went into possession. The appli- 
‘cants then appealed to the Chief Court with the result that the 
original decree was restored. 

This was on the rath December 1907. 

On 31st January 1910, applicant filed an application for exe- 
cution of his decree as regards costs and on 22nd January 1912 
filed a suit for mesne profits enjoyed by the respondent while in 
possession. 

This. was dismissed by virtue of section 144 of the Code of 
Civil Procedure and he then on 7th April 1913 applied under the 
same section for an order granting the same relief. 

The question is whether this application is an application for 
which no period of limitation is provided elsewhere in Schedule I 
of the Limitation Act and falls under Article 181 of that schedule 
in which case it would admittedly be barred or whether it is an 
application for the execution of a decree within the meaning of 
Article 182 of the Schedule to the Limitation Act in which case the 
prior application for execution would admittedly save it. 

Various cases were cited by counsel on the point which was 
a vexed one even under Section 583 of the old Code, but this is an 


Ea ee a aS ee ees 

* Appeal against the judgment and decree of the Divisional Judge of Hantha- 
waddy dated 11th March 1914 in Civil appeal No, 5 of 1914 confirming the judgment 
and decree of the Subdivisional Court of Kyauktan. 
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application under Section 144 of the present Code, and the altera- 
tions introduced by the legislature have been so great, that unless 
we are to consider them meaningless and objectless which is 
impossible, C/., Ram Kanat Ghosh vs. Rajoo Shri Hart Narayan (3) 
These older authorities are only useful as pointing out the diver 
gencies of opinion to put an end to which it may be assumed was 
one of the reasons for the change of language. In the first place 
the position of the section is altered. In the old Code the section 
relating to these applications found place in Chapter 41 which 
deals with appeals from original decrees. Its corresponding place 
in the new Code should therefore have been in Part VII but asa 
matter of fact it is placed in Part XI which deals with miscel- 
laneous matters. Its connection therefore with the reversing 
decree is not so obviously close as it was under the former Code, 
and in proportion as its connection weakens or vanishes, the argu- 
ment that it is an execution of that decree weakens or falls. Then 
too, Section 583 of the old Code was the section that provided how 
appellate Court decrees should be executed. Now we have Sect- 
ions 37 and 38 providing how appellate decrees are to be executed 
and placed within the appropriate chapter dealing with execution. 
There is not a word about execution in Section 144, all reference 
is studiously omitted. Section 583 dealt chiefly with execution and 
referred to persons entitled ‘‘ under a decree’ to any benefit—words 
that seem to me to lend colour to the argument that the section 
only applied when the relief applied for was expressly granted by 
the decree. In the new section those words are also studiously 
omitted. The changes cannot in my opinion have been uninten- 
tional and the combined result, ] think, is that where as here the 
decree does not expressly order restitution or other relief, but such 
is the necessary seguela of the decree, any person entitled—no 
longer a party only—as under the former Code may make a mis- 
cellaneous application on which the Court may pass such orders 
as it may think fit and that this is not an application to execute 
the decree. 

The prese.it application would therefore fall under Article 18x 
of the schedule of Limitation Act and be out of time, consequently 
the appeal is dismissed, | make no order as to costs. 





(1) 2 Cal, L.-J. at page 553. 
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IN THE CHIEF COURT OF LOWER BURMA. 


CIVIL REFERENCE” No. 4 OF 1913. 





MAUNG YE NAN O and1 eee eee APPELLANTS. 
Vs. 
AUNG MYAT SAN ue ss .»- RESPONDENT. 
For Appellants—Maung Kin, Maung May Oung and 
Maung Pu. 
For Respondent—Rahman, Maung Gyi and Maung Chit 
Hlaing. 


Before Sir Charles Fox C. J., Sir Henry Hartnoll J. and Mr. 
Justice Twomey and Mr. Justice Ormond. 


Dated 22nd June, 1915. 


Buddhist Law—Inheritance ~ Preemplion— Right after partition—Spark’s Code, 
Part I] Sec. 97—Customary Law—Justice Equity and good conscience ~Buddhist Law 
applicable to questions regarding preemption. 

Held per Sir Charles Fox C. J., Twomey and Ormond J+) (Sir Henry Hartnoll J. 
ésssenting) that the coheirs who take part in the partition of immoveable ancestral 
property have no ri_bt of preemption as regards such property after the partition has 

een affected. 

fed that the right of preemption as claimed by Burman Buddhists is a right 

concerning inheritance and that the Buddhist Law should form the rule of decision 
in deciding the question referred to the Full Bench. 
Held (per Hartnoli J.) that inthe case of inherited lands inclusive of trees, a 
joint inheritor of such property has a right of preemption tosuch property whether it 
is joint or partitioned provided the right is affirmed within a reasonable time and 
the objector offers to pay the same amount as the purchaser is to pay. 


This case arose out of Civil Second Appeal No. 338 of 1912 in 
which the facts were that the parents’ property was divided amongst 
their heirs and two sisters, the plaintiff Ma Min Byu and Ma Shwe 
Bon who received their respective shares. Ma Shwe Bon sold 





* Reference made by Mr. Justice Parlett under Section 11, Lower Burma Courts 
Act in Sp--:al Civil and Appeal No. t of 1912 as to whether the coheirs who take 
partin the partition of immoveable ancestral property have a right of preemption a 
regard such property after the partition has been effected ? 
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land which comprised her share or part of it to her daughter Ma 
Shwe Majand her son-in-law. These two have now sold that land 
to a stranger and Ma Min Byu Is claiming aright of preemption. 
Following the decision in this Reference it was held that a right 
of preemption is given by Section 1 Book VII] of the Manu Kye 
only amongst the actual coheirs and not amongst their successors 
in interest and it gives no right of preemption after partition. 


ORDER OF REFERENCE. 


13th May, 1913. 


- Parterr, J :—The Second Plaintiff Ma Nyein E, and the rst 
defendant Maung Tha E are first cousins, being the grand-children 

of Po Da Lu and Ma Nyein. Upen the death of Po Da Lu and 

Ma Nyein certain trees devolved in equal shares upon their son Di 

Lan, and their 2 grand-children Tha E and Ma Nyein E. The 

property was divided five or six- years before the suit. Di Lan 

sold. his share to Tha E who thus became possessed of 2-3rds of 
the property. Tha E sold his 2-3rds share tothe 3rd defendant, 

who is a stranger. The plaintiff, Ma Nyein E and her husband, 
claimed the right of preemption. The Townsh'p Court held that 

they had the right but upon appeal by the 3rd defendant the Dis- 

trict Court reversed this decision, and the plaintiffs now profer 
this second appeal. 

The District Court based its decision upon the case of Shwe 
Etk Kev. Tha Hla Aung and 3 (1) where it was held that upon 
the division of property amongst children each child took the parti- 
cular lot or lots which fell to him or her, free {rom all obligations as 
regards preemption. It is now contended that that case is dis- 
tinguishable from the present in that there the litigants were not 
as here, the coheirs who divided the joint property among them, 
but their descendants, and that the decision was merely that there 
is no authority for holding that before a Burman Buddhist can sell 
his property to others, he is bound to cffer it first to every one of 
his. relations including those of remote degree. This appears to be 
the case, but at the same time the expression of opinion referred to 
above by which the District Judge held himself bound cannot be 
reyarded as an oditer dictum inasmuch it formed the basis of the 
decision that the descendants of the coheirs who divided the pro- 
perty were free from all obligations as regards preem ption. 

The previous case of Ma Ngwev. Lu Bu and 1 (2) was not 
referred to in the judgment and was certainly not expressly 
dissented from. In that case the learned Judicial Commissioner 
held that after division of ancestral estate the holder thereof being 
a member of the family wishing to sell the land falling to his share 
must offer it first to his coheirs and a sale toa stranger, without 
such offer being made is invalid. A similar decision had also been 


a — — — 


) I. L. B. R. 144 (1tgor.) 
(2) S. J. 76 (1877) 
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come to in Upper Burma in Maung Shwe Nyunand2y. Ma So 
and 1 (3) walch has been affirmed in the later case of Nga Zim v. 
Shwe On and r (4) where it was held that a widow has the right of 
preemption if her coheirs to her deceased husband’s estate wished 
to sell. The actual decision in Shwe Esk Ko v. Tha Hla Aung (:) 
has not, so far as I am aware, ever been challenged but the ground 
on which it was based namely that the right of preemption is 
extinguished by partition of property, appears to me to conflict 
with the earlier decision in Ma Ngwe v. Lu Bu (2) and with the 
Upper Burma decisions. I therefore refer for the decision of a 
Bench of this Court the question. 

Have the coheirs who take part in the partition of immove- 
able ancestral property a right of preemption as regards such pro- 
perty after the partition has been effected ? 


JUDGMENT. 

Fox, C. J:—We have had the advantage of having the 
question referred, argued by 6 learned advocates. 

Those who argued in favour of a negative answer contended 
that there was no right of preemption among Burman Buddhists 
either before or after partition, in that the rulings which recognised 
such right were based on a mis-understanding of the texts on which 

hey were based, and they were not justified by the texts. They 

ontended further that their right of preemption was not a matter 
Cf inheritence, and that it was not a right which should be enforced 
On the exercise of Justice, equity and good conscience. | 
1 It is clear that no text of any Dhammathat explicitly pro- 
vides for such a right, whether it is called aright of a coheir as 
such to demand that another coheir shall sell to him in preference 
to a stranger to the family, or a right of a coheir to enforce against 
one who is not acoheir a resale to him of jointly inherited land 
sold to him by another coheir. 

The 1st reported ruling of a Court affirming the right namely 
Nga Myaing v. Mt Baw, (5) on the face of it professed to be the 
learned Judge’s conclusion from certain passages in the Manugye 
Dhammathat which do not directly deal with the matter. The rst 
text quoted in the judgment enjoins one who has bought land to 
sell it, if he has to sell it, to the sons and grand-sons of the original 
owner (meaning, I take it, the person from whom he bought) and 
not to sell to others unless these do not wish to buy it. 

This was the customary law of the land in 1756 when the 
Manugye was compiled or issued, but no instance has been cited 
of any son or grand-son of a seller having claimed to exercise at 
any time within living memory or since the annexation of any part 
of Burma by the British Sovereign a right such as the text would 
appear to involve, Such aright had nothing to do with inherit- 
ance or rights of coheirs or inherited property. It applied to all 





3. II U. B. R, 1897-1901. Page 155 (1900.) 
4. IL U. B.R. 1907-09 Buddhist Law. Inheritance. Preemption P. 1 (1907-) 
5- (1874) S. J. 39. 
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property which had been sold and bought, whether the seller ac- 
quired it by his own exertions, or whether he inherited it either 
solely or jointly with others. In the case ofinherited lands sold by 
a coheir, the injunction in the text would apply not to the first 
seller the coheir but to the 2nd—the buyer from him. It seems to 
me difficult to see how this text could form the basis or even part of 
the basis of a conclusion that a coheir as such had a right to 
demand that a coheir shall sell to him in preference to a stranger. 
It was admitted by the learned advocates arguing for an affirmative 
answer to the question referred that the law or custom embodied in 
this text was not an enforcible law or custom at the present time. 

Whatever meaning the author of the passage in the rst Sec- 
tion of the 8th book of the Manugye intended to convey, it is clear 
that he did not in any part of this Section state that a coheir was 
not at liberty to sell land he had inherited with others to a stranger 
without first offering it to his coheirs and giving them the refusal 
of it. 

This text again does not purport to be confined to inherited 
property; it embraces all property which a person may have 
obtained in any way whatever. The second paragraph deals with 
the case ofa sale to the seller’s relations and to a sale to ‘‘ persons 
interested” (whatever the expression may mean) and imposes on 
the would-be seller the duty of first offering it to all these respec- 
tively. The law in 1756 was that an owner of land, however he 
may have obtained it, was obliged, in case he proposed to sell it to 
any of his relations or to persons interested, to offer it to every one 
of these respectively. 

From these texts which did not deal directly with the questions 
before him, Mr. Sanaford concluded that in 1874 the possessor of 
land bought or obtained from a person who had inherited it, was 
obliged if he wished to sell it, to offer it first to those who had a 
right of inheritance in the land. What he exactly meant by 
‘“¢a right of inheritance in the land” is not explained. He went on 
to draw the further conclusion that a co-heir of undivided ancestral 
property was bound under the law contained in the passages he cited 
to first offer any such property he wished to sell to those who had 
a joint right of inheritance with himself. Three years later in 
Ma Nowe v. Lu Bu (2) he drew the further conclusion that even 
after division of ancestral estate the holder of land who obtained 
portion of it was bound, if he wished to sell it, to offer it, first, to 
his co-heirs. The question before him was whether a right of 
pre-emption existed amongst Burmese Buddhists at the time the 
case was before him. It could only exist by reason of it being part 
of their customary law. He had no evidence before him proving 
such a custom, nor had he before him, any other materials, 
recognized by the Evidence Act or by rulings of Courts as materials. 
on which a decision as to the existence of a custom can be based 
except two texts which dealt with the rights of alienating property 
in the Burmese Kingdom more than a century before. He assumed 





(2) (x871) S. J. 76. 
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that this part of the customary law had continued under both the 
Burmese and British rules and that it was still prevalent. From 
this unsound premise he drew the conclusion that co-heirs had a 
right which later on one of his successors confidently asserted was 
a right of inheritance. 


If the question of the right of pre-emption among co-heirs 
depended solely on the reasons given in favour of it in Mr. 
Sandford’s Judgments, I should be prepared to hold that these were 
decisions which should not be followed, because they were not 
feunded on materials recognized by lawas the basis for a decision 
that a binding custom prevailed at the time the question as to its 
existence had to be decided. 


There was, however, at the time material apon which he might 
have legitimately held that our courts must recognize a right of 
pre-emption amongst Burmese Buddhist,co-heirs to a limited extent. 
After the annexation of the province of Pegu to the British 
dominions the British Authorities instituted enquiries as to the 
prevailing customs of the people of the country with a view to 
affording some guide to the courts in the administration of justice 
among them. The result appears in what is known as Spark’s 
Code, the correct title of which is ‘*‘ Civil Code of the Province of 
Pegu sanctioned by resolutions of His Honour the President in 
Council recorded on the 4th November 1859 and 17th January 
1860."" The rules embodied in it were at the time equivalent to 
legislation. It may be taken as certain that they were followed by 
the courts. In Clause or Section 97 of part II which professed to 
be a code of Burmese law and of the Lex Loci, it is laid down that 
if a person wished to sell his share in an undivided ancestral estate 
he should first offer 1t to all the co-heirs. They may buy the share 
jointly or each buy his separate portion of the share, or one may 
buy in trust for the whole according as the heirs may decide among 
themselves, the sellers shall have no voice in the decision and shall 
not be at liberty to sell his share otherwise than they or a majority 
of them shall decide. 


In view of the British authorities having at an early stage 
recognized and adopted these rules as being parts of the customary 
law of the land I am of opinion that to the extent laid down in this 
Section of Spark’s Code, but to this extent only, the right of pre 
emption amongst co-heirs must be recognised by our Courts. 
If any one claims to have it further extended he must prove in one 
or more of the recognized methods of proving a custom that the 
right is now greater than what it was declared to be in that Code. I 
may remark that in the case in which this reference has been made 
the Burmese District Judge who dealt with the case was at the 
time one of the oldest of the Burmese Officials. His view was that 
the right of pre-emption among co-heirs ceased after partition of the 
inherited or ancestral property. 


It appears to me unnecessary to enter into the question of 
whether the matter is one of inheritance. Even if it is not, it isone 
in which the customary law must be applied. 
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In regard to the contention that the right is not one which 
should be enforced in the exercise of justice, equity and good 
conscience, the case is not on all fours with the case which the 
Madras High Court had to deal with in Ebrahtm Sahib v. Muni 
Mer Udin Sahib, (6) In that case the learned Judges entered’ into 
the question of whether the Mahomedan Law of pre-emption was 
consistent with equity and good conscience only because they stated 
that the Mahomedan Law had not been received in that province as 
one of the sources of law in regard to the rights of alienating land. 
In this province the customary law as regards pre-emption has 
been received and adopted and it is not open to this Court to 
disregard it on the ground that it is opposed to justice, equity and 
good conscience. 

For the reasons I have previously given, I answer the question 
referred in the negative. 


HARTNOLL J :—The question which has been referred te us for 
decision is :— 

Have the coheirs who take part in the partition of immoveable 
ancestral property a right of preemption as regards such property 
after the partition has been effected ? 

The facts as set out in the reference show that the question 
refers to the case of Burman Buddhists, and that the reference has 
been considered necessary in that the learned Judge considered 
that there is a conflict of authority between the cases of Shwe Esk 
Kev. Tha Hla Aung (1) and Ma Ngwev. Lu Bu. (2) He has also 
pointed out that the decision in the case of .Za Vgwe y. Lu Bu (2) has 
been followed in the cases of Shwe Nyunv. Ma So (3) and Nga Tin 
v. Shwe On. (4) It has been urged that the matter is not one for 
decision according to the rule of Buddhist Law but that it should be 
decided according to the ordinary Civil Law. Having regard to 
the provisions of Section 13 Cl. 1 of the Burma Laws Act 1898, the 
point arises as to whether the matter is one of inheritance or not. 
If it is, by the provisions of that Section the Buddhist Law must 
form the rule of decision and the general considerations put forward 
by Holloway C. J., in the case of Ebrahim Sahebv. Muni Mir Udin 
Saheb (6) cannot in my opinion be allowed to prevail. Ifthe rule of 
Buddhist Law is applicable and the present conditions of society 
in Burma are unsuited to such a rule of law it is open to the Govern- 
ment to legislate and alter the law: but where the rule of Buddhist 
Law is to be followed as laid down in the Burma Laws Act this 
Court has no option but to follow such rule. The question of 
whether the right of preemption as claimed by Burman Buddhists 
is one concerning inheritance has been pronounced on in several 
cases namely Zdrahim v. Arast'7) Apana Chran Chowdhary v. Shwe 
Nu, (8) Shwe Nyun v. Ma So (3) and Mg Tin v. Shwe On (4), The second 





(6) (1870) 6 Madras High Court Reports 26. 


at I. L. B. R. 144. (6) 6 Madras H. C. Reports 26. 
(2) S. J. 76. (7) P. J. 26. 
(3) 1897-01 2 U. B. R. 155. (8) 4L. B.R. r2q. 


(4) 1907-09. 2 U. B, R.In. 1. 
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caSe quoted is one of my own. The right of preemption need not 
necessarily be one concerning inheritance at all. For instance, in 
Mahomedan Law according to the definition of it given by Petheram 
C. J. in the case of Govind Dayal v. Jnayat Ulla (9) the mater cannot 
be saéd to be one of inheritance but the right as claimed by Burman 
Buddhists as coheirs seems to me to be beyond doubt one that 
concerns inheritance. It is not claimed by coheirs on the ground 
that they possess neighbouring lands but on the ground that they 
are coheirs and it relates to inherited property——-property that 
has descended from a common ancestor or that has come from a 
common relative. It is by virtue of relationship to such a person 
and coheirship that such a right is claimed and therefore the right 
seems to me to be an incident of the law of inheritance. I there- 
fore consider that the Buddhist Law should form the rule of decision 
in deciding the question asked us. 

It was then urged that the property to be dealt with in tbe 
reference is trees and the rule of Buddhist law only applied to land 
and not to trees. The property in dispute is not the produce of 
the trees but the trees themselves which are immoveable property 
being permanently attached to the earth. 

The texts on which the Burman Buddhists’ right of preemption 
is based may be said to be as follows :— 

I. Manukye—the 36th Section of the 7th Book and the tst 
Section of the 8th Book. 

2. A passage from the Manu Wannana. 

3. A passage from the Manu Thara Shwe Myin. 

4. A passage from the Winicchaya Pakasani. 

. The text collated under Section 309 of the Kinwin 
Mingyi’s Digest Vol. I. 

As regards the Manukye I have had translations made of the 2 
sections from Mr. Richardson’s text of the Manukye and from the 
copy that belonged to the Kinwin Mingyi that is kept in the 
Bernard Free Library. They have been made and checked by 
Moung Tun Nyein, Government Translator and Maung Tha Zan 
Aung, Assistant Registrar of this Court. They are attached to 
this Judgment. 

Translations of the passages from the Manu Wannana and 
Manu Thara Shwe Myin will be found in the case of Nga Myaing 
v. Mi Baw (5). A translation has been made of section 93 of the 
Winicchaya Pakasani Dhamathat and is attached to this Judg- 
ment. As has been laid down recently by their Lordships of the 
Privy Council in the case of Ma Hnin Buin v. Shwe Gon (t0). 
most weight has to be attached to the Wanukye Dhamathat. The 
wording of the Dhamathat is not too clear in its meaning in Sec- 
tion r of the 8th Book, the important passage is that beginning 
with the words “‘ Excellent King! As regards the lands called” 
Myethe and ‘‘ Myeshin.” They are explained and amplified by the 





(9) I. L.R. 7 All. 775 at 815. 
(5) S.J.39 (10) 7B.L. 1.105; 8L. B; Rr. 
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passages from the other Dhammathats. According to Dr. Forch- 
hammer’s Essay on the Sources and Development of Burmese Law 
from the era of first introduction of the Indian Law to the time 
of the British occupation of Pegu, the Manukye was compiled about 
the year 1756 A. D. by Mahasiri Uttamagoya, minister of mihtary 
works and the Manu Thara Shwe Myin in 1771 A. D. by the 
nobleman Kyaw Din, the same author compiling the Wunnana 
a few years later and also the Winicchaya Pakasani. The later 
three Books were therefore compiled not long after the Manukye. 
Taking the texts together, the general principle apparent is that 
the land is to be kept in the same family if possible. Even an 
original purchaser or his children are to sell the land back to the 
family of the original Vendor. It is not claimed that so wide a 
custom as this last one now exists—indeed learned Counsel Maung 
May Oung and Maung Kin who appear to support the right state 
that it has fallen into desuetude: but itis claimed that if a man 
wishes to sell inherited property the custom that he must give his 
coheirs the option of purchasing it first whether the property is 
joint undivided property or partitioned estate, still exists, and it is 
urged that such a custom has not fallen into desuetude. The 
passage in the 1st Section of the 8th Book of the Manukye begin- 
ning with the words I have set out above as explained by the 
passages in the different Dhammathats but especially that of the 
Winichaya Pakasant seems to me to support the contention that 
the Buddist Law in the Dhammathats is as claimed. It should 
be noted that the rst Section of the 8th Book of the Manukye 
makes ‘ Myethe’ and ‘ Myeshin’ lands include all sorts of inherited 
lands. The words of the section are no doubt involved but the 
passage I have referred to above seems to me to give the coheirs a 
right of preemption and this is the more apparent when the words 
are compared with the passages from the other Dhammathats. 
There is no indicatich that I can see that the right is confined to 
undivided estate, indeed the indications are the other way. Each 
and every relative is to be asked and the right is extended toa 
purchase by the heirs of the original seller from the heirs of the 
original buyer. As regards the custom having fallen into disuetude 
the case of Ma Ngwe v. Iw Bu (2) is one relating to partitioned 
estate. It is not quite clear whether the case af Shwe Nyunv. Mi 
So (3) oj tate to partitioned estate but in all probability it did. 
That of Vga Tiny. Shwe On (4) clearly refers to partitioned estate. 
As far as my knowledge of the custom goes (and I have been in the 
province since 1883 being an administrative officer up to 1906) 
I have heard of the custom from time to time and though I cannot 
give specific instances where it has been applied to partitioned estate 
other than Judicial decisions, I have certainly had the impression 
that it is not confined to the case of undivided ancestral property 
and the desire to keep the property in the family is wide-spread and 





2) S. J. 76 (1877). (3) II U. B. R. 1897—or p. 155. 
‘e U. B. R. 1907—09. Buddhist Law. Inheritance. Preemption p. 4 (1907). 
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acted on by the Burman Buddhists. I would therefore hold that 
the fact that inherited property has been the subject of partition 
should not operate to prevent it being subject to the right claimed. 

The word “ ancestral” used in connection with the right seems 
to bé:a mis-nomer ; for the word ‘ancestral’ should be substituted 
the word “ inherited’’. It was also allowed at the hearing that the 
head note to the case of Ma Ngwe v. Lu Bu (2) is too wide in declaring 
that a sale to a stranger without the offer first being made to 
coheirs is invalid. This appears to be the case. The sale is only 
voidable at the option of coheirs as long as they object to the sale 
within a reasonable time and offer to pay and pay the price for 
which the property has changed hands. Otherwise the sale is valid 
and cannot be impugned. The provision that the right must be 
claimed promptly and without unreasonable delay is the great 
safe-guard against injustice and the abuse of it. The question of 
what persons should be included under the term ‘cohcirs’ as 
possessing the right remains for consideration, and is not an easy 
one to decide generally but for the purpose of this reference it is 
not a difficult one. In the present case we are only concerned with 
persons who have jointly divided ancestral property. | 

As regards the point whether the right should be extended to 
trees as well as land, considering that trees are permanently 
attached to the land I think it reasonable and convenient to hold 
that if the right exists at all, it should also extend to trees. 

I would therefore answer the reference as follows :— 

In the case of inherited lands inclusive of trees permanently 
attached to the land, a joint inheritor of such property hasa_ right 
of preemption in respect of such inherited property in the event 
of one of the joint inheritors desiring to sell his share of such 
property or such part of the inherited property as he has obtained 
possession of, in whole or in part and whether it is joint, undivided 
or partitioned estate but in the event of a sale having taken place 
such right must be asserted promptly and within a reasonable time 
or it is lost for ever. In asserting such a right against a buyer 
the sum offered must be the sum which the land has cost him. 


ORMOND, J :—The question referred is;—Have the coheirs 
who take part in the partition of immoveable inherited property a 
right of preemption as regards such property after the partition 
his been effected ? From the case submitted, it is clear that the 
question refers to the right of preemption in respect of a sale by a 
coheir and does not refer to a sale by a purchaser from a coheir. 
It is admitted that in respect of a sale by a purchaser from a coheir, 
any right of preemption would not now be recognised. 

In 1877 Mr. Sandford the Judicial Commissioner of Lower 
Burma in Ma Newe vs. Lu Bu (2) held that ancestral immove- 
able property that had been partitioned was liable to the right of 
preemption in the same manner as if it had not been partitioned. 





(2) S. J. p. 76. 
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In rgor Mr. Justice Fox in Shwe Lik Kevs. Tha Hla Aung (1) 
held that there was no right of preemption after partition. Ma 
Negwe’s case was not cited, but the case upon which it was based 
viz. Nga Myaing vs. Mi Baw (s) was cited. 

In 1905 Mr. Justice Hartnoll in Mo Tht vs. Tha Kag (1) 
followed the decision in Ma Ngwe’s case and held that where a 
widow after partition sold her share to a stranger, her son had the: 
right of preemption as to the whole. 

Ma Ngwe’s case has been referred to apparently with approval 
(in obiter dicta) in other cases, but Mo Th?’s case is the only reported 
case that I can find in Lower Burma (besides Ma Ngwe’s case). 
in which it has been actually held that there is a right of pre- 
emption in respect of partitioned inherited property. 

In Upper Burma, Ma Ngwe's case has been followed by Mr- 
White, Judicial Commissioner in Maung Shwe Nyun vs. Ma So (3) 
and by Mr. Shaw in 1906 in Vga Tin vs. Nga Shwe On (4) who 
disregarded the decision in Shwe Eik Ke’s case because Ma Ngwe's 
case has not been considered. In Nga Tin’s case it was held that 
where 3 sons inherited property which was partitioned and 2 of 
them sold their portions to a stranger, the widow of the other son 
had a right of preemption. The fact that the widow had a 
son who was a grandson of the father of the 3 sons is men- 
tioned, but it does not affect the principle of the decision.. 
In the case Maung La Dok vs. Ma Po (12) (which related to 
the sale of an undivided share) Mr. White held that the fact 
that portions of the estate had been previously sold to strangers, 
without protest, did not affect the right of preemption in 
respect of subsequent sales. From these decisions it would seem 
that if, say, 3 sons inherited property, one of whom died leaving 
only a widow who married again and then died, this 2nd husband - 
would have the right of preemption in the case of a sale by either 
of the other 2 sons, although he is in no way connected with the 
family and although he or his deceased wife or her former husband 
may have sold to a stranger the whole or part of the former hus- 
band’s partitioned share in the ancestral property; and this clog is 
put upon the free transfer of land because of the principle enunciated 
by Mr. Sandford in Ma Ngwe’s case of maintaining intact the 
family estate. And ifa Burman who has inherited land wishes 
after partition to sell his land, he must either obtain the consent 
of all those who inherited other lands from the same previous owner 
and their successors by inheritance and the prospective heirs of these 
persons ;—or the purchaser takes the land subject to the right of 
preemption in any of these persons. Mr. Sandford at page 77 
says ‘‘ Although I am unwilling to extend this doctrine of preemp- 
tion beyond its strict limits, yet I cannot see my way to disallow 
the appellant’s argument.” His reasoning is confused, for he 
speaks of land sold by an original owner as “‘ once ancestral and 








(x) IL. B. R. 144. (2) S.J. 39. (11) 4 LB. R. 128. 
(3) (xg00) II U. B. R, 97-01 p. 155. (4) {1 U. B. R. 1907-09 B. L. Inh. r. 


(x2) II U. B. R. (1897-01) p. 162. 
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separated from the family estate by the sale to the purchaser from 
the original owner.” If property once ancestral had become 
separated from the family estate by a sale to a stranger, the vendor 
must have been not the original owner but an heir, and the pro- 
perty sold must have been partitioned. But if coheirs have a right 
of preemption after partition, they had the right at the time of the 
sale to the stranger. 

The ‘ratio decidendi’ in Ma Ngwe’s case was as follows ;—a 
purchaser if he wishes to sell, must offer the land to the heirs of 
- the original owner ;—an heir after partition isin the position of a 
purchaser; therefore if he wished to sell, he must offer it to the 
heirs of the last owner #. é., to his coheirs. 


But it is only the purchaser from an original owner that has 
to offer the land to the ‘ successor ’ or ‘descendants’ of his vendor, 
if he wishes to sell. The purchaser from a derivative owner takes 
the land outright and free from any right of redemption which 
would show, I think, that he takes it free from any right of preemp- 
tion. It cannot be held therefore by analogy that an heir, if he 
wishes to sell his partitioned share of inherited land, is under a 
duty to offer it first to his coheirs. 


The texts upon which Mr. Sandford bases his decision have 
not been discussed in later decisions, but in my opinion they show,— 
as regards ‘ Myeshin’ land, with which alone we have to deal;— 
that it is only the purchaser from an original owner that has to 
offer the land, (if he wish to sell,) to the successor or descendants 
of the original owner: and that in all other cases (which would 
include a sale by an heir after partition,) the purchaser has a full 
right to the land. The texts relied on by Mr. Sandford are the 
36th section of the 7th Book of the Manu Kye Dhammathat, the 
Ist section of the 8th Book and passages from the Manu Wunnana 
and Manu Thara Shwe-Myin Dhammathats. ‘They are set out in 
the Selected Judgments at pp. 39 to 41. 


I have had the first section of the 8th Book translated as 
literally as possible and the following is an epitome, so far as the 
section affects the question before us, which I have arranged in 
paragraphs for the sake of convenience. 


1. It specifies what are ‘Myethe’ lands and what are 
‘ Myeshin’ lands. ‘ Myethe’ lands are redeemable at any time by the 
true sons or descendants or partner of the former owner, though 
the original grantees sell the land outright or mortgage it, they 
have the right to do so. 

2. Myeshin lands are of 6 kinds:—(i) inherited lands which 
are not Myethe—(ii) lands purchased. (iii) lands obtained on 
another’s going away and abandoning them—(iv) lands obtained 
by open occupation without interruption for ro years, (v.) lande 
obtained by clearing the forest and cultivating them and (vi.) lands 
obtained by allotment from a public authority e.g. a Thugyi or 
land measurer etc. . 

3. Ifthe original owner of Myeshsn land of the last four ‘ded- 
criptions sella them, the seller or if he is dead and hawtelta 
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saccessor, his ‘successor’ may redeem them at the buyer’s death, 
but not during the life time of the buyer. 

As to Myethe and Myeshin lands generally (subject 
presamably to what has been stated above), if lands are sold out- 
right, the buyer has a full right to them, according to the termis of 
his contract of sale :—They are not redeemable by the relations or 
descendants of the original owner. 

5. If any of the aforesaid lands are to be sold even among 

relations, let the vendor offer the land to every one of his relations 
who is an heir. If it is sold to one relative, and another relative 
having previously refused to buy, comesin within a year and 
wishes to buy: he may join in the purchase “‘as they are relatives 
and the sale must be effected as among relatives.” 
6. Ifa sale of land is to be made to one having an interest, 
the vendor should offer it to all who have an interest and they shall 
decide which of them is to buy and the vendor shall not sell to any 
one else. 

If ‘this paddy land’ has been mortgaged to one, all those 
interested may take over the mortgage in equal shares, provided 
they come in within a year if the mortgage was made openly. 

8. If ‘this land’ after having been mortgaged for a long time 
with one, is sold, let all those that have an interest buy it outright. 

The rules relating to ‘Myethe’ land are different to those 
relating to ‘Myeshin’ land. Anda sale by an original owner is 
on a different footing to a sale by a person who has acquired the 
land by inheritance or by purchase. Thus in the case of a sale of 
‘Myethe ’ land it is redeemable at any time by the descendants 
or by the partner of a former owner unless it was sold by the 
original grantee. Im the case of a sale of ‘Myeshin’ land by a 
person who had obtained it as an original owner in any of the 
following ways, viz:—On another’s going away and abandoning 
it; by open occupation without interruption for ro years, by clear- 
ing the forest and cultivating it, or by allotment from a public 
authority—the land is redeemable by the vendor or by his ‘ succes- 
sor’ at the buyers death :—And in all other cases (Para 4 above) 
the buyer has a full right to them. 

In the present case we are dealing witha sale of ‘ Myeshin’ 
land which the vendor obtained by inheritance. 

The first part of the above section (represented by the first. 4 
paragraphs above), deals with the right of redemption and not with 
the right of preemption. The right of redemption is of course 
different to the right of preemption :—it 1s a right to buy back the 
land at the original price though the owners may not wish to sell it. 
But this part of the section throws some light on the law of preemp- 
tion; for the original owner or his successor, having the right 
of redemption at the purchaser’s death, would naturally have the 
right of preemption in respect of a sale by the purchaser in his life- 
time. The latter right would be merely a corollary of the first. 
And the passage from the Manu Wunnana reads as if the right of 

reemption during the purchaser's lifetime is dependent upon or is 
Herived from the right of redemption after his death. Both this 
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passage and the 36th Section of the 7th Book of the Mana Kye 
clearly refer to a contemplated sale by a purchaser from an original 
owner only. The passage from Manu Thara Shwe Myin expressly 
states that it refers to the law on the sale and purchase of ‘ Myethe’ 
land with which we are not concerned. 

There is therefore nothing in these passages to show that a 
purchaser of ‘Myeshin’ land from a derivative (#.¢., not an 
original) owner, cannot sell to whom he chooses. 


It is stated in section x that the purchaser of ‘ Myeshin’ land 
takes it free from any right of redemption during his life time, if he 
bought from an original owner ; and takes it absolutely free from 
any right of redemption in all other cases. At the time that he 
buys it therefore, whether from an original owner or froma 
derivative owner (é.z., an heir after partition) there can be no right 
of preemption in any one, for that would be in effect a right of 
redemption as against the purchaser at the time of his purchase. 
If this view is correct the first portion of the section shews that 
there was no right of preemption as contended for in this case. 


The matter dealt with in paragraph 5 above is quite distinct 
I think from the matter dealt with in paragraph 6 :—The first deals 
with a sale (presumably by a sole owner) to arelation; the seller 
is directed to offer the land to everyone of his relations who is an 
heir ; if the land is sold to a relation, any other relation of the seller 
(who is an heir) may come in within a year and join in the 
purchase, but there is nothing to prohibit the seller from selling to 
a stranger instead of a relation, if he wishes. The object of this 
provision is apparently to prevent family disputes and jealousies 
which might arise if the seller was allowed to sell to one relation 
(who is an heir) in preference to another. 

The second case (paragraph 6) deals with the sale of a partial 
interest in land; the seller is directed to offer it to all the others 
who are interested in the land, and they are to decide who is to 
buy; if the seller refuses to sell to their nominee, he is expressly 
precluded from selling to another. This provision would apply 
to joint owners, é. g., co-heirs before partition; and it is I think 
the ground for the rule of preemption in respect of a sale by an 
heir before partition. After partition the former co-heirs cannot be 
said to be interested in the shares of the other former coheirs, and 
therefore this passage would not apply to a sale of partitioned 
inherited property. An heir after partition is virtually in the 
position of a stranger who has purchased part of the inherited lands 
with the consent of all those interested in the inheritance. Ordi- 
narily in a partition, one co-sharer, in consideration of his giving up 
his rights over the whole, is allotted by the other co-sharers a 
portion which he is to enjoy separately and without interruption or 
interference by them ;—and I see no reason why this should not be 
the case in a partition of inherited property. 

The passage from the Vinnichaya Pakasani Dhammathat cited 
by Mr. May Oung does not, I think, throw any light on the 
question before us. It merely shaws that where coheirs have a 
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right of preemption, their right of preemption takes precedence of a 
right of preemption in adjoining or neighbouring owners. 

The case in support of the right of preemption as contended 
for in this reference, is based upon the passage referred to in 
paragraph 5 above:—The passage is taken as referring only to the 
case of a sale by an heir of inherited property ; and because an heir 
wishing to sell ‘even’ toa relation, is directed to offer the land 
to every one and all of his relations who are heirs. (The word 
‘‘ heirs " is taken to mean “‘ heirs of the previous owner ”) a general 
right of preemption is taken to be implied in coheirs when an heir 
is about to sell to a stranger,—lf this is correct, the right of 
preemption would not be in the coheirs generally, but in such of the 
coheirs only as were related to the seller. 

But the passage expressly applies to a sale of ‘any of the 
aforesaid lands’ and in my opinion it applies equally to a sale by 
a purchaser as to a sale by an heir. If so; it isclear that the word 
‘‘amwezaing” must mean the heirs of the seller. The word 
relations clearly means the relations of the seller and grammatically 
the word heirs would also mean heirs of the seller :—and it has been 
so construed I think both by Mr: Sandford at P. 41 S. J. and 
also by Mr. Richardson in his translation of the Manugye. It is 
clear also that neither Major Sparks in 1860 nor Mr. Sandford 
deduced from this passage any right of preemption in coheirs. If 
there had been a recognized right of preemption in coheirs after 
partition, it is almost impossible to suppose that the compiler of 
Section 1 Chapter VIII when laying down directions in the case 
of a seller to a relation, should not have ennuciated the rule in a 
direct manner ; or that Major Sparks in his Code of Burmese Law 
should not have stated the rule of preemption as applying to all 
sales of inherited property. The effect of the word ‘even’, is, I 
think, to show that the rule there laid down is a special rule which 
is applicable only in the case of a sale to a relation. There is 
nothing in this passage to shew that a seller (including an heir) 
may not sell to a stranger in preference to a relation or heir, if 
he wishes to do so. 

For the reasons stated above, I do not think there is any right 
of preemption in respect of a sale of inherited land after partition 
and I would answer the question referred to us in the negative. 


Twomey, J.—It is only if the right of pre-emption by co-heirs 
isa matter relating to inheritance that the Buddhist Law forms 
the rule of decision under Section 13 Burma Laws Act. Such a 
right was first authoritatively recognized by our courts in the 
rulings of Mr. Sandford, Judicial Commissioner, and he seems to 
have taken for granted that it was a matter of inheritance. In all 
subsequent rulings also, the applicability of the Buddhist Law has 
been regarded as beyond dispute. Mr. Hosking, Judicial Com- 
missioner in Zbrahim vs. Arasi(7) said definitely ‘‘ the right of 





(7) Ps Je 7 
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pre-emption among Buddhists is an incident of the law of inheri- 
tance and succession and cannot be separated from it.’”’ At the 
hearing of the present reference some arguments were brought 
forward in opposition to this assumption. It was contended that 
a sale of land by a co-heir is a matter relating not to inheritance 
but to the transfer of immoveable property. The same might be 
said with nearly as much force of asale of land by a Burmese 
Buddhist widow. Yet if she sells without the consent of her eldest 
son, he has a right under the law of inheritance to avoid the same 
as regards his jth share. In both cases the matter is primarily 
one of transfering immoveable property but in the one case as much 
as the other it may be said that the matter also relates to inheri- 
tance in as much as the transfer can be impugned by a co-heir 
other than the transferor. Then it is pointed out that the rules as 
to preemption are not found in book X of the Manukye which 
deals specially with inheritance, but in book VIII, and that the 
Kinwun Mingyi in compiling his Digests of the Dhammathats 
omitted to include any text on the subject of preemption (except in 
Section 309 of the Digest to which I will refer later on). No 
inference can be drawn from the fact that the rules in question are 
in one book rather than another. Colonel Horace Browne, Com- 
missioner of Pegu, pointed out that the Manukye is destitute of 
all attempt at arrangement, resembling other Dhammathats In this 
defect. ‘‘ The provisions relating to adoption, for example, are 
found in 4 or 5 different parts of the work, those on divorce in a 


dozen different places in juxta-position with some other unconge- 


nial subjects such as debts or bailments, as if the book were simply 
a collection of flactta of different Judgments in chronological 
sequence and not according tothe subject matter of the judg- 
ments.” (13) Professor Forchammer in the Jardine Prize Essay 
also commented on the “‘ variegated appearance” of the Manukye 
and pointed out that ‘‘ it does not attempt to arrange the subject 
matter or to explain or reconcile contradictory passages.” (14) As a 
matter of fact Book X is clearly not exhaustive for, there are 
further rules for the partition of property after the owner’s death in 
book XI. Toexplain the omission from the Inheritance Digest of 
the rules about preemption in Manukye book VIII and the cognate 
rules in other Dhammathats, it may be conjectured that the 
Kinwun Mingyi regarded them as matters relating to inheritance 
only in a secondary sense and wished to confine his compilation to 
the texts dealing with the partition of property on the owner’s 
death. The same remark applies to the Kinwun Mingyi’s Atta- 
thankepa Wunnana, the latest of all the Dhammathats which 
contains no reference at all to the subject of preemption. In my 
opinion the view hitherto taken by this Court and the Judicial 
Commissioner’s Court of Upper Burma is correct. The right of a 
co-heir as such to demand that another co-heir shall sell to him in 








(13) Preface to Manu Wunnana, U Thet To’s Edition 1878, 
(14) Jardine Prize Essay Page 103. 
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preference to a stranger is part of his inherited right and may 
properly be classed as a matter of inheritance. 

The law to be applied is the Buddhist law. As to what that 
law is, the following passage from Col. Horace Browne's preface to 
the Manu Wunnana (U Tet To’s Edition printed in 1878) is of 
interest. 

‘The Buddhist law, properly so called, is contained in the 
‘* Pie-ta-gat-thoon-boon” (the three baskets) divided into the 
Thoot-tan, Wie-nee and Abhi dhamma (or discourses on discipline 
and pre-eminent truth). Of this Wie-nee contains many passages 
that are law with regard to the religious usages of the people’ but 
the rules that govern inheritance, marriage, divorce, etc. among 
the laity are contained in totally distinct works known generally as 
‘“‘ the Dhammathat” or ‘“‘ the Dnammathat of Manu” which form 
no partition of the Buddhist law. ‘These works in fact as stated 
before are more Brahminical than Buddhist and the term 
‘* Buddhist law” when applied to them is a misnomer.” 

Mr. Justice Irwin also dealt with the matter in Zhesn Pe v. 
U Pet (ts) and remarked that the Buddhist law to be administered 
under section 13 Burma Laws Act is “‘ not the Dhammathats pure 
and simple but on the contrary that it is a customary law or in 
other words it is the body of customs observed by the Burmese 
Buddhists, and that the Dhammathats form one of the most im- 
portant sources of information about that body of customs. Further, 
customs have a tendency to change and the texts of a Dhammathat 
cannot be assumed to be a perfectly correct exposition of existing 
customs.” 

In his preface to the inheritance Digest, the Kinwun Mingyi 
defines a Dhammathat as ‘‘ a collection of rules which are in ac- 
cordance with custom and usage and which are refered to in the 
settlement of disputes relating to persons and property. This is in 
accordance with Professor forchammer's description of the Manukye 
as a careful record of the laws, usages, customs and habits actually 
existing in the dominions of Alompra (14). 

It is not necessary to consider how far the Dhammathats are 
of Buddhistic origin. The Burmese certainly regard them as the 
chief repository of their personal law as Buddhists and they will no 
doubt continue to be the main guide of the courts in deciding mat- 
ters covered by section 13 Burma Laws Act, with the reservation, 
however that arule or a practice which is shown to have fallen 
into desuetude will not be enforced. 

It has also been argued that the right of preemption hitherto 
recognized by the codes has no real basis in the Buddhist Law and 
it is necessary to deal with this point at some length. Mr. 
Sandford’s two chief rulings on the subject are Nga Myatng vs. 
M: Baw(s) and Ma Ngwevs. Lu Bu(2). In the former the learned 

udicial Commissioner held (a) that when ancestral |:nd has passed 
into the hands of third persons, the heirs of the original owner 





(5) 3 L. B. R. 175. (14) Jardine Prise Essay Page 103. 
5) S. J. 39. (2) S. J. 76, 
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have a right to the first offer, should the possessor wish to sell and 
(5) that one of the co-heirs of an ancestral undivided estate should 
he wish to sell his share is bound to offer it first to his co-heirs. 
In the second decision the application of the rule was extended to 
lafid which has been actually partitioned amongst the co-heirs. 
The Judicial Commissioner relied on section 36 of Book 7 and 
section 1 of Book 8, Manukye section 45%, Manu Wunnana and 
section 211 Manu Thara Shwe Myin(t6), These Dhammathats 
do not lay down explicitly that a man wishing to sell inherited land 
to an outsider must first offer it to his co-heirs. But section 36 
Book VII Manukye certainly provides that when a man who has 
bought land wishes to resell it is bound to give the first refusal to 
the sons and grandsons of the original owner. Mr. Sandford con- 
sidered that it would be illogical to hold that a member of the 
family is less bound to regard the family interest in severing the 
family estate than a stranger. Hence his ruling in Ma Ngwe's 
case. Though the rule requiring a stranger to give the first refusal 
to the descendants of the original owner is mentioned in the above 
cases the question of validity of the rule did not actually arise as 
they were cases in which the seller was a co-heir. The rule has 
never been authoritatively recognized by our Courts as having 
validity at the present day and it is admitted by the learned Coun- 
selin the present case to be no longer part of the custom of the 
country. However explicitly a particular rule may be laid down 
in the Dhammathats, it is clear, I think, that our Courts will not 
adopt it if it is admitted on all hands to have fallen into desuetude. 
The rule binding strangers being therefore no longer enforceable, 
it becomes a question whether the rule which Mr. Sandford 
deduced from it so as to restrict a co-heir alienating his share should 
not also be abrogated. There might be good grounds for abro- 
gating it if it depended only on section 36 of Chapter 7. But the 
effect of Chapter VIII section 1 has also to be considered. It is 
true that this section provides no more than section 36 of Chapter 7 
for the case of a co-heir selling to a stranger, but it clearly curtails 
a co-heir’s power of alienating to another co-heir, by requiring him 
to offer the land first to the general ody of co-heirs and to let 
them decide which of them is to buy or whether morethan one 
should buy in equal shares. 

It is noteworthy that the law of pre-emption based on 
Chapter 8 section 1 was officially recognised by the Britsh Govern- 
ment in 1860 when Major Spark’s Code was issued in a Govern- 
ment Publication called ‘‘ Civil Code of the Province of Pegu.” It 
is described in the preface as ‘‘an attempt to combine into one 
harmonious Code the written law (.¢., as contained in the Manukye 
Dhammathat) with the /ex /oct or local custom.”” The preface goes 
on to say that “‘ experienced natives have been consulted, former 
Judicial proceedings and precedents have been considered and every 





(16) See U Thet To's Editions of Manu Wunnana and Manu Thara Shwe Myin, 
printed in 1878 and 1879. 
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endeavour has been made to prepare such a code of law as will be 
welcomed by the people and become the standard law of the 
province.” 

Section 97 of Major Spark’s Code is as follows :— 


Sale and right of pre-emption. 


‘If a person wish to sell his share in an undivided ancestral 
estate, he should first offer it to all the co-heirs; They may buy 
the share jointly or each buy his separate portion of the share, or 
one may buy in trust for the whole, according as the co-heirs shall 
decide among themselves; the seller shall have no vice in the 
decision, and shall not be at liberty to sell his share otherwise than 
they, or a majority of them, shall decide.”’ 

There is a reference to Manukye Book VIII section 1 in the 
margin as the authority on which section 97 is based. It will be 
noticed that Major Spark’s Code applies the rule only to undivided 
ancestral estate. Also it may be noted that section 97 is not in- 
cluded in Major Spark’s Chapter on Inheritance (Chapter VI) but in 
a Chapter headed ‘‘Ofimmoveable property” (Chapter VII) 
I mention this matter only as showing that shortly after the annexa- 
tion of Pegu, the law of preemption was regarded by the British 
Authority as part of the existing customary Law. 

Section 1 of Chapter 8 Manukye begins with a classification of 
lands into of Myethe (literally dead land,) and Myeshin (literally 
live land), Myethe lands are those which were held as an appan- 
age or emolument of some office (e. g., lands attached to the office 
of village headmen) or by some feudal tenure (e.g. lends assigned 
to a Company of soldiers for their subsistance). Myeshin lands are 
all kinds of private land. The Myethe lands were impartible 
descending lineally whether in the male line or the female line 
with the office or service in respect of which they were alloted and 
they were not liable to partition among the heirs of a deceased 
holder. The distinction between A/yethe and Myeshin is now of 
merely historical interest. There are still T4ugyés’ lands (headmen’s 
allotments) but such lands are altogether inalienable. In Upper 
Burma they are a species of State land while in Lower Burma they 
are held by the headmen as lessees from Government on special 
conditions. In the present case as in all cases where a right of 
pre-emption is claimed we are concerned only with private land 
which in former times would have fallen in the category of Jfyeshin. 

The section deals with two cases in which a right of preemption 
is given. The first is a case of sale amongst blood relations, (colo 
Gol gySsqésoS(gSco). In such a case the land has to be offered to 
all those of kindred (sogjs Amyo) with the seller who have an 
interest in the inheritance (socgXé Amwezaing) #.e. the inheri- 
tance to which the land appertains. I think the seller’s co-heirs 
are clearly indicated by the term Amyo Amwe-zaing. If one of them 
has bought while another has refused, the latter can still come in 
within a year and claim an equal share (qo3; in the purchase. 
From the concluding words (solodeol g§scopSscoloscol yé:a0 G05 
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GEepscp§:008¢6) as well as the opening words cited above it is 
clear that the seller andthe purchaser all belong to the same family. 
The second case relates to transactions between “‘ persons interested.” 

(E09). 

a). seller cannot sell to one of the persons interested without 
first offering to all of them and they are to decide amongst them- 
selves which of them is to purchase. In this case also it seems that 
the transaction contemplated is between consanguineous relations 
for it is provided that if the seller refuses to abide by the decision 
of the “‘ persons interested’ as to who should buy, he must bear all 
the expenses of the resulting litigation and ‘‘ may not plead as an 
excuse descent from a common great-grand father.”’* 

The passage ‘‘ he may not sell to another” (ogopols 

4 cop$:06 p&s00265) appearsto be merely an amplification of 
what precedes. By “another” (29000!) in this context I under- 
stand the writer to mean another of the ‘* personsinterested.” It 
is not equivalent here to (098§:) a stranger. 


I cannot understand the writer’s object in stating the second 
of the two cases, for it seems to be already covered by the first. 
** Relations interested” are all included in “ relations interested in 
the inheritance.” 

It is necessary to note that according to the Kinwun Mingyi’s 
palm-leaf text in the Bernard Free Library the case which I have 
referred to as the second case does not relate exclusively to Jand but 
to animate or inanimate property. 

Richardson’s translation of section r Book VIII is incorrect 
and the translation given in 5S. J. 39 also contains mistakes. I 
have prepared a fresh translation of the relevant parts of the section 
and append it to this judgment. 

It is remarkable that while a coheir is expressly restricted if 
he proposes to sell to another coheir, there should be no express 
rule curtailing his power of alienation to strangers. The explana- 
tion is probably that the case of a sale among relations is to be 
taken as an extreme case and this conjecture is to some extent sup- 
ported by the occurence of the word (06 even) in the introductory 
clause. The clause (solos ol gezq&své) means “even amongst 
blood relations” and Mr. Sandford was, I think, justified in inferring 
that if such a restriction is imposed on a coheir selling even to 
another cuheir the same principle should apply with added force 
where he proposes to sell it to a stranger. This seems to be a 
reasonable and equitable construction having regard to the want of 
precision in the Dhammathats and the elliptical language of this 
and many other passages. 


The extracts given in Nga Myaings’ case from the Manu Wun- 
nana and the Manu Thara Shwe Myin are hardly relevant for the 
actual texts show that they relate only to Myethe land. It may 
well have been the policy of the ministers and others who compiled 





* or ‘* Common Ancestor.”’ 
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the Dhammathats to give special facilities for preemption in the 
case of Myethe lands which formed the means of subsistence of 
large classes of State servants. Moreover these texts do not touch 


the case with which we are immediately concerned namely that of 


a coheir selling his property to an outsider. The Wunnana*text 
relates to the case of an outside purchaser’s children who desire to 
re-sell the land. The 7hara Shwe Myin deals with the right of 
redemption from the outside purchaser by the children of the 
original owner, a right which admittedly does not exist at the 
present day. 

Section 93° of the Winzsaya Pakasani is relied upon by 
Mr. May Oung as supporting the view taken in Mr. Sandford’s 
rulings. But no great weight can be attached to it. It provides 
in general terms that if land is to be sold the coheirs 
(soe gooscoaSqhuooosgS:colascel) should be preferred as purchasers 
to neighbouring house-holders and land-owners. But it lays down 
no procedure for preemption like the procedure in the Manukye, 
Book VIII Section 1 and it reads more like a moral precept than 
a positive rule of law. 

The only other authority cited at the hearing is section 309 of 
the inheritance Digest which gives an abstract of Manukye Book 
X Section, 56 and of the cognate texts in other Dhammathats. The 
texts in section 309 provide that when a childless husband and 
wife die one after the other. ¢, e. at a considerable interval, certain 
distant relatives of the last to die shall inherit the whole of the 
joint estate, but the relatives of the first to die are given a right of 
preemption as regards his or her hereditary property. The words 
‘‘ hereditary property” iu the English translation of the Manukye 
X 56 corresponds to the expression (29>4!, in the Burmese and the 
same expression occurs in the Dhamma and Amwebdon extracts, while 
the Dayajja uses the form (32¢g4:p§¢0g>). From the use of the 
word (@:) (meaning in the context ‘‘line of succession’) I think 
that the hereditary property referred to here is the impartible pro 
perty which descends from father to son as an appanage or emolu- 
ment of office (cf. texts in section 30 of the Digest). In the case 
of land this would of course be Myethe. It may therefore be infer- 
red that the right of preemption spoken of in section 309 applies 
only to Myethe and as already remarked we are not now concerned 
with rights of preemption which existed in respect of such land. | 


It may be said therefore, to sum up this branch of the matter, 
that the Manukye Book VIII Section 1 is the only text which 
furnishes a substantial basis for Mr. Sandford’s rulings about pre- 
emption so far as Myeshin lands 1. e. ordinary heritable and _ trans- 
ferable lands are concerned. But looking to the preeminent 
authority of the Manukye I think the Courts should continue to 
recognize the right as an integral part of the Buddhist law of in- 
heritance. 





* U. Tet To’s Edition 1880. 
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It has been urged that the custom is archaic and that it is 
unsuited to the present order of society. It is archaic in the 
sense that it is of ancient origin but there is no reason to hold that it 
hasbecome obsolete. With reasonable limitations the custom should 
not operate as a serious clog on transfers of land, and in any case 
we cannot reject it merely on this ground if it is found to be an 
integral part of the Buddhist Law. 

Touching the origin ofthe right I doubt whether itis derived 
from the alleged desire to keep the family estate in the possession 
of the family (except perhaps in the case of Myethe lands). The 
ordinary rules of inheritance in the Dhammathats donot specially 
favour the concentration of land inthe same family. They provide 
for the partition of the estate among sons and daughters on the 
death of their parents. Each son who marries starts a new house- 
hold of his ownand the married daughters leave their original 
family altogether and become merged in the families of their hus- 
bands taking their shares of the land with them. And so the family 
estate in the ordinary course is broken up. It seems more likely 
therefore that the rules as to preemption and the rules (now ad- 
mittedly obsolete) relating to re-purchase by relatives of the ori- 
ginal seller were founded on a general equitable notion that mem- 
bers of the original owner’s family ought to be preferred to mere 
strangers. The wording of section 93 Wéinisaya Pakasani gives 
colour to this view. ‘‘ This man is our kith and kin; this land 
is land of our family. If he desires to sell he should sell to us (rather 
than tostrangers).” Or it may be that the law of preemption was 
taken bodily from the Hindus and incorporate in the Dhammathats 
without any distinct perception of its object or effect. 


Turning now to the particular question raised in Mr. Justice 
Parlett’s order of Reference, I think the decision must depend on 
the construction of the Manukye, Book VIII section 1. Mr. Sand- 
ford’s ruling in Maung Myazng’s case admittedly goes too far in 
recognizing the archaic rule in Book VII section 36 as existing law 
and we have to decide whether he went too far alsoin Ma Vgwe’s 
case in recognizing a right of preemption as regards family property 
after it has been partitioned among the coheirs. Mr. Sandford 
cited no express authority for this decision. He appears to have 
thought that the right of a member of the family to repurchase 
land that was formerly part of the family estate was a necessary 
corollary of the now obsolete rule requiring a stranger who wishes 
to resell to give the first refusal to members of the former o yner’s 
family. In Shwe Eik Ke vs. Tha Hla Aung \*) Mr. Justice Fox 
refers only to Vga Myaing's case and does not mention Mr. Sand- 
ford’s ruling in Ma Ngwe’s case at all. He held that ‘‘ upon the 
division of the property amongst the children of the plaintiffs 
grand-parents each child took the particular lot or lots which fell 
to him or her free from all obligations as regards preemption, and 
a fortioré the descendants of each child also took the lot or lots 
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which devolved on each of them respectively free from such obliga- 
tion.” But it was not necessary to go to this length in Shwe Eck 
Ke’s case for the plaintiff was not acoheir with the defendants 
and had no right of preemption even according to the princéoles 
deduced by Mr. Sandford. 


The subject was again discussed in the Upper Burma Judicial 
Commissioner’s judgment in Vea Zin v. Shwe On (4). Mr. Shaw 
dissented from the decision in Shwe Eik Ke’s case and decided that 
the Dham-mathats contain provisions which give a right of preemp- 
tion to coheirs in respect of divi‘led as well as undivided property. 
The learned Judicial Commissioner did not mention the portions of 
the Dhammathats on which he relied asestablishing this proposi- 
tion. The only texts referred to in the judgment are those abstracted 


In Section 309 of the Digest and as remirked above, these texts 


contain internal evidence that the right of preemption which they 
give relates only to impartible property falling under the heading 
of Myethe. For preemption as regards Myeshin land we have to 
fall back on the Manukye Book VIII Section1t. The persons who 
are given the right in that section are all those of the same family 
‘interested (or concerned) in the inheritance” (sodjs 3¢ g BEd} 

I would translate these words compendiously by the English term 
‘‘Coheirs.” It would include all the relations of the seller who 
have inherited the property jointly with him from a common 
ancestor. Ordinarily each coheir has an interest in the common 
inheritance until the separate shares are ascertained and distri- 
buted, but once he has acquired his individual share his 
interest in the rest of the inheritance is at anend. It might possi- 
bly be held that the words of the Dhammathat are not inconsistent 
with the survival after partition of a contingent interest in the other 
co-heirs’ shares limited to the exercise of the right of pre-emption 
in case of sale. But this would certainly be a strained inter- 
pretation, and I am not prepared to say that we should be justified 
in acting upon such a very slender basis. As noted above the rule 
as embodied in Major Spark’s Code applies only to undivided 
property. In Ma Ngwe’s case Mr. Sandford extended the rule to 
partitioned property because under the Dhammathats a stranger 
who has obtained possession of land by purchase was bound when 
re-selling it to offer it first to the orignal owner’s heirs, and because 
it seemed illogical to apply a different rule to a co-heir selling land 
which he had acquired by partition. He thought thit the principle 
of the rule, namely. the maintenance intact of a family estate 
applied equally to both cases. But the rule requiring a purchaser 
of land who re-sells to offer it first to the original owner’s heirs is 
admittedly obsolete and was probably obsolete at the time of Mr. 
Sandford’s Judgment. Also I have mentioned some reasons for 
thinking that the supposed principle—the maintenance intact of the 
family estate—has no real existence. In the absence of any clear 
authority to the contrary in the Dhammathats, I think, it should be 
held that a co-heir on partition acquires his individual share free 
from any obligation as regards preemption. 


(4) U. B. R. 1907-09 Budh,. Law Inheritance, Preemption, p. 1. 
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I would therefore answer Mr. Justice Parlett’s reference in the 
negative. 

As the existence of any right of pre—emption has been 
questioned in this case it appears desirable to lay down explicitly 
the extent to which the Courts can recognize such aright. Premi- 
sing that it applies only to undivided inherited lands, I would 
deduce from the Manukye that it is exerciseable by the co-heirs 
collectively. The following remarks of the Judicial Commissioner 
Upper Burma (Me. Thirkell White) on this point appear to me to 
express the intention of the Manukye correctly :—‘‘ The law does 
not expressly allow one of several co-heirs to require a proposed 
sa'e of land to be made to him individually. The offer has to be 
made to the co-heirs and they must decide among themselves 
whether they or any of them will exercise the right if they cannot 
agree, apparently the owner would be free to sell as he thinks fit. 
But no doubt one of several co-heirs can sue to set aside a sale to 
a stranger and to enforce the right to pre-empt, making all the other 
co-heirs parties to the suit.”’ (3.) 

1 would deduce further that the right can be enforced only 
against the person who inherited the land jointly with the claimants, 
that it lapses on his death and that his heirs take the land free 
from all obligation as regards pre-emption. The persons who can 
claim pre-emption are the surviving joint inheritors and the heirs 
of any who have died. The right must be asserted promptly 
and the full price paid by the purchaser must be tendered. A sale 
to an outsider is not invalid ab initio; it is valid and holds good 
unless avoided by the co-heirs in the exercise of their right of pre- 
emption as above. 

Appendix to Mr. Justice Twomey’s Judgment. 


(TRANSLATION OF RELEVANT PASSAGES FROM MANUKYE 
Book VIII SEcTIon 1.) . 

Excellent ruler! lands are of two kinds as regards rights of 
ownership in them viz: Myethe (i. e, dead land) and Myeshin (3. e. 
live land.) Myethe lands are soldiers’ lands, lands given to 
companies of soldiers, lands alloted with definite boundaries by the 
monarch for the subsistence of headmen, governors, land measurers, 
forest officers, clerks, and other officials, lands worked and enjoyed 
by superior officials and descending lineally from father to son for 
many generations. Myeshin lands are lands other than the aforesaid 
Myethe lands. They comprise ancestral lands obtained by 
inheritance, lands obtained on the former occupier running away, 
land which has been worked openly and without interference for ten 
years, (waste) land obtained by clearing the jungle, land allotted 
(lst. given) by revenue officials, land measurers or superior officials. 
Thus it is said. As regards land allotted by revenue officials, land 
measurers or superior officials, land worked without the (former) 
owner’s interference, land worked after clearing the jungle, if the 
owner of any such land sell it outright, let the buyer have the right 
to work and enjoy it. During the seller’s life-time he shall not 


(3) Shwe Nyun ve. Ma So, II U. B. R. 1897—01 P. 155. 
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redeem. If however the buyer dies in the seller's life-time, the seller 
may redeem. If the seller has died (s.e. before the buyer) and there 
is an office bearer (soqo005:} let him redeem if he wants to (#6, 
after the bayer’s death.) . 

* * @ 

Execllent ruler! as regards the aforesaid Myethe and Myeshin 
lands even if (the claimants are) parents grand-parents, relations, 
children, grand-children, greatgrand-children brothers or sisters, 
they shall not redeem (any such land.) If the land has been sold 
outright, let it be owned (by the buyer.) Although (the claimants 
are) truly within the seven degrees of kindred or sons or grandsons, 
they shall not redeem the land. As it has been sold, so let it be 
owned. 

If there be a sale of (any of) the aforesaid lands even among 
relations (colofcel) let every one of the related co-heirs (so: 
896 yaéo}) be asked. Whichever says he will not buy let him 
remain. Whichever says he will buy, lethim buy. If any of the 
relations who, on being asked, said he would not buy says after 
another (of the related co-heirs) has bought ‘‘let me share equally 
in the purchase ”—if a year has elapsed since the time of buying and 
working (the land) let only the person who originally bought own 
(the land.) Owing to the delay let the person who said he would 
not buy, have no claim to share in the purchase. If only a day or 
a month has elapsed since the buying and selling and one of the 
related co-heirs says ‘‘I said formerly that I would not buy. Now 
I will buy,” the person who has bought shall not refuse to sell on 
the ground that there was formerly a public refusal to buy. (The 
two parties) are relations; let those concerned buy and sell as 
becomes relations. 

A person interested /<6€09) is about to sell animate or inani- 
mate property * and he says to all those who are interested :— 
‘* Please buy. I am in debt and have to pay up.” If there is to be a 
purchase (in such circumstances) let all who are interested purchase 
in equal shares. Otherwise, if one should say ‘‘ It is well to sell to 
me alone, I alone should buy ” let the purchasers decide among 
themselves who should buy and who should not buy. He (?.e. such 
an individual claimant shall not address himself to the seller. 
Otherwise if there is a sale to one only (of those interested) without 
the knowledge of the others, the seller is at fault. (In such a case) 
the buyer having been ejected let them (:. e. all those interested) 
decide whether he should buy or not, and let the seller take back his 
own. Let (those interested) decide who should buy and let there be 
a sale according to their decision. Ifthe seller then says he will 
not sell 7. e. to the person so selected) and a law suit follows, let 
him bear the costs. Let him not sell to another. As to the costs, 
he shall not plead descent from a common ancestor, let him 
pay them. 


*The words “animate or inanimate property” (2008 Gooate de) do not 


occur in Richardson’s text. These words however are in the Kinwun Mingyi’s palm 
leaf copy of Manukye which is probably authentic. 
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IN THE CHIEF COURT OF LOWER BURMA. 


CIVIL REFERENCE” No. 2 OF I9gI5. 


In ‘RE MAUNG NAW vs. MA SHWE HMUT and 1. 





For Respondents—May Oung. 
For the Crown—Government Advocate. 


Before Sir Charles Fox C. J. and Messrs. Justices 
Twomey and Ormond. 


Dated gth July 1915. 


Jurisdiction of Civtl Courts—Lower Burma Land and Revenue Act S. 56, cl. (aJ— 
S. 19— S. 55 (b6)—Distinction between ‘ claims’ and ‘disputes.’ 


Where, the plaintiff, having been once in possession was dispossessed otherwise 
than in due course of law, it may be presumed that he does not sue, as one permitted 
by Government to occupy or resort tothe land, and the jurisdiction of Civil Courts 
would not be barred by S. 56 of the Lower Burma Land and Reveuue Act of 1876 in 
asuit for recovery of possession or for declaration of his right to possess the land, 


sip etd Fox C. J. and Twomey J.—Claims in clause (b) of section 55 must mean 
claims advanced to Government or to some Government Officer. 

Held per Fox C. J.—Though the plaintiff may not have obtained any grant, lease 
or a landholder’s certificate from Government, his mere possession of the land gives 
him an interest in the property which is heritable and good against all the world 
except the true owner. 


ORDER OF REFERENCE. 
2and April, 1915. 


ORMOND, J.—The plaintiffs sued for a declaration that a strip 
of land belonged to them, for possession of the same, and for 
Rs. 400 damages against the defendant for cutting dhanee trees 
belonging to the plaintiffs on that strip of land. 

Both the Lower Courts have found that the plaintiffs were in 
possession of this strip of land, that they had planted the dhanee 
trees which the defendant destroyed, and that the defendant had 
encroached on the plaintiff's land. After the evidence had been 
taken as to whether the plaintiffs had been dispossessed by the 
defendant in respect of this strip of land, by consent a surveyor 
was appointed to investigate and report, and after his report had 
been received the defendant’s advocate asked the Court to frame an 
additional issue as follows :— 

Have the plaintiffs acquired the status of a landholder or the 
title of a grantee to the disputed portion of the land, and is not the 
jurisdiction of this Court barred by secticn 56 of the Lower Burma 
Land and Revenue Act ? 





* Reference made by the Honorable Mr. Justice Ormond to a Bench of the 
Chief Court of Lower Burma ander seg, 13,. Lower. Burom Courts Ast, 
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The Township Court refused to go into the question of 
jurisdiction. The defendant appealed to the District Court on 
the question of jurisdiction only and the present appeal by the 
defendant is only on the question of jurisdiction. It is gon- 
tended that section 56 of the Lower Burma Land and Revehue 
Act ousts the jurisdiction of a Civil Court in a suit of this nature. 
In their plaint the plaintiffs state that they are the absolute owners 
in possession of this strip of land and the evidence shows the rst 
plaintiff has paid revenue in respect of this strip of land for 4 years 
preceding the institution of this suit. Reliance is placed on the 
case of Maung Sun Pain vs. Shwe Hlaing (*) where it was held 
by a Bench of this Court (White and Irwin, JJ.) that if the 
plaintiff has neither a grant nor the status of a landholder, his 
claim must come under section rg of the Act, and the Civil Courts 
have no jurisdiction to determine it. Mr. Justice Twomey in the 
case of Arunachellam Chetty vs. Veerappa Chetty (2) and in the case 
of Maung Po Chit vs. A. A. R. M. Periacurappan Chetty (3) was of the 
same opinion. On the other hand, there is a Bench ruling of Maun 
Yat vs, Maung Tarok (4) by Copleston C. J. and Fox, J. where it 
was held that section 56 of the Act bars the jurisdiction of the Civil 
Court only if the plaintiff claims to occupy merely under section rg 
of the Act; and in the case of Saya Hiaing vs. Maung Lu Gyt (5) 
Mr. Hosking, the Judicial Commissioner, held that the words 
‘‘claims to occupy or resort to lands under section, 19, 20 and 21” 
in section 55 (4) of the Act refer to claims against Government 
and not to claims between private individuals. Section 56 (a) of 
the Act bars the jurisdiction of Civil Courts as to iter alia: — 
‘‘Claims to occupy or resort to lands under section 19 and disputes 
as to the use or enjoyment of such lands between persons permit- 
ted to occupy or resort to the same.” 

The last part of clause (2) of section 56 could only apply to 
the present case if both parties had in fact the permission of Go- 
vernment to occupy the land in dispute. 

As to the first part of clause (a) of section. 56 :— 


Section 19 merely empowers the Local Government to frame 
rules. A “‘claim to occupy land under section 19” must therefore 
mean a claim to occupy land under such rules. The rules prescribe 
the manner in which a license or title to occupy certain lands can 
be obtained from Government and the conditions under which suth 
license will be granted; and they empower any Revenue Officer to 
eject (on behalf of Government) any person occupying such lands 
in contravention of such rules. ‘‘Aclaim to occupy or resort to 
lands under section rg,” means a claim against Government, to be 
granted under its rules, a license to occupy certain lands; ora 
claim to be recognized by Government as its licensed occupier of 






(1) x. L. B. R. 277. 
ct 4: “4 s LS 117. 
® e e e ar e 

y : L. B. R. 6. , 
Le BP, J. 495° 
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sach lands. If these words are intended to include a claim by a 
licensee of Government for possession against a private individual, 
the last part of clause (2) is unnecessary. If A obtains a license 
from Government to occupy certain lands in accordance with the 
rules (whether by payment of revenue or otherwise), he thereby 
obtains a title to such lands for the time being. If, relying upon 
his title, he sues B for possession; he cannot be said to be pre- 
ferring aclaim under the rules which authorised his title to be 
made. 
Still less can it be said that A is preferring a claim under 
section 19 if, when suing B for possession, he does not allege any 
title derived from the owner i.e. any right to occupy the land 
ander Government :—but relies solely upon the fact that within 12 
years before suit he was in possession and was dispossessed by B. 
A and B may have been both trespassers. Yet A in such a case 
is entitled to a decree, unless B has a title. 

If neither A nor B have any title to occupy the land under 
Government, the Revenue Officer has no doubt power to eject either 
of them ; but neither of them has the right to have the other ejected 
by the Revenue Officer. And if A is the licensed occupier of land 
under Government, and B trespasses or encroaches on his land: 
there is nothing in the Act or in the rules under section 19 which 
empowers the Revenue Officer to eject B,—either of his own motion 
or at the instance of A. In my opinion, not only does section 56 
(2) of the Act not oust the jurisdiction of the Civil Courts in this 
case, but the Revenue Officer would have no power to eject the 
defendant. 

In view of the above divergent rulings, I refer for the decision 
of a Bench or Full Bench as the Chief Judge may think fit, the 
following question :— 

In a suit between private individuals, for possession of land, 
in respect of which there is no grantee, lessee or a person having 
the status of landholder, is the jurisdiction of the Civil Courts 
ousted by section 56 of the Lower Burm: Land and Revenue Act 
when the plaintiff bases his claim upon a title to possession by 
virtue of his having paid land revenue to Government, under the 
rules made under section 1g of the Act and also upon the fact 
that he was in possession and was dispossessed by the defendant 
within 12 years before the institution of the suit ? 


JUDGMENT. 


Fox, C. J :—Under section g of the Civil Procedure Code the 
Civil Courts have (subject to the provisions in the Code itself) 
jurisdiction to try all suits of a civil nature excepting suits of 
which their cognizance is either expressly or impliedly barred. 

To answer the question referred it must be determined whether 
Section 56 (a) of the Lower Burma Land and Revenue Act 1876 
read with Section 55 (a) of the same Act expressly or impliedly bars 
the jurisdiction of a Civil Court to entertain and try a suit of the 
description stated in the question. — 
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L. B. The effect of the sections is to bar the jurisdiction of the Civil 
Sasa Courts when a suit is a claim to occupy or resort to land under 
Bef 8 section 19, 20, or 21 of the Act or when it involves a dispute as to 
game the use or enjoyment of land of which Government has not made a 
a we 


Hmat ands. grantora lease or over which a right has not been acquired in one 
* of the modes specified in the Act between persons permitted to 
occupy or resort to the same. Ina suit of the description mentioned 
in the reference the plaintiff cannot be said to be making a claim to 
occupy or resort to land under Section 1g of the Act. ‘The basis of 
his claim has nothing to do with the Act. Sections 20 and 21 are 
not applicable. ‘‘ Claims” in clause (b) of Section 55 must mean 
claims advanced to Government or to some Government Officer. 


Neither the plaintiff nor the defendant in the suit could be 
rightly classed as a person permitted to occupy or resort to the 
land sued for, unless it were proved that they had been expresslly 
permitted by a Revenue Officer to occupy the land. Rule 5r (a) of 
the Rules under the Act does not contemplate any permission being 
required to enter on or remain in occupation of waste or uncleared 
land for puposes of cultivation. In a suit based upon the plaintiff 
having been once in possession and having been dispossessed 
otherwise than in due course of law it may be assumed that the 
plaintiff does not sue as one permitted to occupy or resort to the 
land. The latter part of clause (b) of section 55 would not apply to 
such a case, and the jurisdiction of the Civil Court would not be 
barred by Sectiou 56 (a). 

Irwin Judge’s ruling in Manng Tan Paing vs. Shwe Hlaing (*) in 
so far as it held that if it appears at the hearing that the plaintiff 
has neither a grant nor the status of a land-holder his claim falls 
under section 19 of the Lower Burma Land and Revenue Act and 
the jurisdiction of the Civil Courts is ousted by section 56 read 
with section 55 (b) of that Act, appears to me to be erroneous. 
Although neither party may have a right or title to the land as 
against Government in a suit under section g of the Specific Relief 
Act previous possession merely is sufficient to support a claim for 
pOssession against one who has dispossessed the plaintiff, and it is 
also sufficient in an ordinary suit for possession when the Defend- 
ant who has dispossessed the plaintiff is a wrongdoer and has no 
title himself—vide Kvéshnarao Yeshwant vs. Vasudev Apajt Ghotikar (2) 
and Ismail Arif vs. Mohamed Ghouse. (3) 

In Gobind Prasad vs. Mohan Lal (4) it was held that a persom 
in possession of land without title has an interest in the property 
which is heritable and good against all the world except the true 
owner, an interest which unless and until the true owner interferes, 
is capable of being disposed of by deed or will or by execution sale, 
just in the same way as it could be dealt with if the title were 


unimpeachable. 





1 L. B. R. 277. 
2. (1884) I. L. R. 8. Bom. 371 
3. (1893) I. L. R. 20. Calc. 834 
4: (1901) I. L. R. 24. All. 157 
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In view of this principle of law the opening words of section 6 
of the Lower Burma Land and Revenue Act must be taken to mean 
that no right of any description as against the Government shall be 
deemed to have been or shall be acquired over land to which the 
part applies except in the modes specified in the section. Read in 
this way this section affords ne bar to a Court giving a plaintiff a 
decree in a suit of the description mentioned in the reference. I 
would answer the question referred in the negative. 


TwoMEY, J :—As regards the first part of section 55 (b) Iagree 
in thinking that the c/asms here contemplated are claims addressed 
to Government and not claims as against private persons, though 
it is apparently assumed in the Directions issued under the Act 
(vide p. 88 of the Land Revenue Manual) that ‘‘claims between 
private individuals” are included. The word “ claims” in the first 
part of the section appears to have been used advisedly in 
contradistinction to the word ‘‘ disputes’ in the latter part. ‘‘Dis- 
putes” is the more appropriate term when there is a conficit of 
private interests. ‘‘ Claims” is the word used in section.56 (b), (c) 
and (d) where it is quite clear that only claims against Government 
are contemplated. 

The latter part of section 55 (b) can only refer to dssputes 
between two or more persons jointly permitted, 

(i) to resort to the same grazing ground or the same /‘aungya 
area, or 

(ii) to occupy the same piece of waste land temporarily under 
rules issued in pursuance of section Ig. 

But as the existing rules under section 19g (viz, rales 51 and 52) 
do not require a cultivator to obtain permission before occupying 
such land it follows that there can be no disputes of class (ii) in 
regard to land occupied for purposes of cultivation. The case under 
reference clearly does not fall under class (i). 

I concur in answering the question referred in the negative. 


ORMOND, J :—I concur inthe Judgment of the learned C. J. 
for the reasons stated therein and for the reasons stated in my 
reference I would answer the question referred in the negative. 
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IN THE CHIEF COURT OF LOWER BURMA. 


CIVIL Ist APPBAL* No. 182 oF 1913. 





MAUNG KA GU oe iba bas PLAINTIFF—< 
APPELLANT. 
vs. 
MA HNIN NGWE and 14 others see DEFENDANT— 
RESPONDENTS. 
For Appellant— 


For Respondent— 
Before Mr. Justice Twomey and Mr. Justice Ormond. 


Dated 6th May 1915. 


Buddhist Law—Inheritance—Orasea or Eldest son's 3th share—Claim by orasa to be 
made promptly. 

Held, following 2 L. B. R.292,that if the eldest son attains his majority and fulfils. 
the prescribed conditions and then dies before his parents, his position as oras¢ 
remains unf@ifilled and the next younger brother does not succeed to it. 

Held also that the orasa son must exercise his option of claiming a }th share 
promptly and that if he fails to do so, he must be taken to have abandoned the right. 


ORMOND, J :—The plaintiff-appellant Ka Gu’s father having 
died, Ka Gu sued his mother Ma Hnin Ngwe and other members 
of the family for % share of the joint estate of his father and mother 
alleging that he is the ovasa or eldest capable son of his parents. 
In the written statement, the defendants denied that the plaintiff 
was ‘‘entitled to claim partition of 3th share of the eldest child 
according to Burmese Buddhist law,” but gave no particulars of 
their objection. The District Court without examining the parties. 
and without taking any evidence decided in favour of the plaintiff. 
His mother then applied for review of Judgment pleading that the 
plaintiff had suppressed the important fact that he had an elder 
brother Myat E, who predeceased his father after reaching the age 
of 25 and who had thus attained the status of ovasa before his death. 
The District Judge admitted the application for review and after 
hearing the evidence produced by Ma Hnin Ngwe, as to the death 
of her eldest son Myat E, dismissed the plaintiff’s suit. 

In this appeal it is urged in the first place that the District 
Court erred in allowing the review of Judgment as the defendants. 
had every opportunity of producing evidence at the first hearing of 
the case to preve the facts, relating to the elderson Myat E. On 
this point we are of opinion that the District Court ought to have 
examined the parties in the first instance and ascertained the 
nature of the defendant’s objection to the plaintiffs claim. It is 
clear that the Judge passed his first Judgment under a misappre- 
hension as to the true facts of the case and that though the defend- 
ants were partly to blame in giving no particulars of their objection 


* Appeal against the judgment and decree of the District Judge of Pegu, dated: 
28th August 1913, in Civil Regular No. 15 of 1913. 
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in their written statement, the omission would have been of no 
consequence if the Judge had followed the ordinary procedure and 
questioned the parties as to the family history before framing 
issues. We decide therefore that there was sufficient cause for 
granting the review. 

It is now admitted by Mr. Villa for the appellant that if there 
was an elder capable son who died at the age of 25, the younger son 
Ka Gu has no right to the status of ovase and his suit must be 
dismissed. This is clear from the ruling in Tun Myatng vs. Ba 
Tun (t), Ka Gu was the eldest surviving son when his father died 
but the eldest surviving son is not necessarily the orasa. In the 
case above cited it was held that if the efdest son attains his majo- 
rity and fulfils the prescribed conditions and then dies before his 
parents, his position as ovasa remains unfilled and the next 
younger brother does not succeed to it. This is exactly the case 
alleged by the defendants here. 

There remains therefore only the question of fact, 1. e. whether 

Ka Gu had an elder brother Mya E, who attained the status of 
orasa before he died in his parents’ life time. Ma Hnin Ngwe her- 
self a woman of 89 gave evidence that she had 4 sons and 5 daugh- 
ters that Maung Myat E was the eldest son and died at the age of 
25 and that the plaintiff Ka Gu is the youngest son. There is no 
evidence of birth registration but this is not surprising seeing that 
the family lived ina remote district. Ma Hnin Ngwe says she threw 
away Myat E’s horoscope when he died. He was going to become 
an Upazin when he was 1g years old but was not actually received 
into the order. He died 6 or 7 years after that. Ma Hnin Ngwe 
is corroborated by her daughter Ma Hnin (49 years old), her brother 
Pe To (61) and Pe To’s wife Ma Shwe Mi (58). Pe To says that 
Myat E was born in 1217 B. E. (= 1856 A. D.) and died when 
25 years old, the year of his death would be 1242 B. E. (= 1881) 
that is 34 years ago. Ka Gu gives hisown age as 38 and he would 
therefore have been a very young child when Myat E died. The 
evidence produced by the defendants is in my opinion amply suffi- 
cient to establish the fact in question and Ka Gu has made no 
attempt to rebut it. Myat E having reached the age of manhood 
before he died, the presumption is that he fulfilled the prescribed 
conditions as orasa, 
« The appeal is dismissed withcosts. We note that even if Ka 
Gu were the rightful orasa his suit for the ovasa’s share might well 
have been contested by his mother on the ground that he did not 
claim the share till eighteen months after his father’s death. We 
havc recently held (2) that the ovasa son must exercise his option of 
claiming a zshare promptly and that if he fails to do so he must 
be held to have abandoned the right. 


TWwoMEy J :—I concur, 


(1) 2L. B.R. 2 
(2) 8 Bur. L. T. ore 
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IN THE CHIEF COURT OF LOWER BURMA. 


CIVIL 2ND APPEAL” No. 155 OF I914. 





SAW MAUNG GYI _... ” wd PLAINTIFF— 
APPELLANT. 
vs. 
MA THU KHA ie ig ... DBFENDANT— 
RESPONDENTS. 


For Appellant—Dawson. 
For Respondent—May Oung and Ba Dun. 


Before Mr. Justice Young. 
Dated 20th May 1915. 


Chinese Buddhist Law—Marriage after elapment with girl’s parent's consent legat 
and valsd —1s consent of father of bridegroom ntcessary’. 


When a Chinese Buddhist elopes with a girl and subsequently the girl’s parents 

ify their consent to that union, 

Held that, even in the absence of any ceremonies which usually accompany a 
first—class marriage amongst Chinese Buddhists, such a consent renders the union 
legal and valid. 

Held further that in such cases, the consent of the bridegroom's father is not 
necessary. 


YOUNG J :— This is an application by the plaintiff to have it 
declared that he is not the husband of the defendant. The onus is 
therefore upon him. In most of the cases cited the application was 
by the wife under the maintenance sections of the Criminal Procedure 
Code, in which it would be for the applicant to prove affirmatively 
that she was married to the respondent in accordance with Chinese 
customary law. In Fone Lan’s case (t where the plaintiff had to 
prove affirmatively a right under Chinese customary law it was 
held that he had failed, a result not to be wondered at considering 
the conflict that prevails amongst the available authorities and 
amongst Chinese witnesses themselves. In as Beng’s case (2) 
which was also a civil case, being an application by a Chinaman to 
administer the estate of his wife, a Burmese woman, the learned 
Judge seems to have held that under the circumstances of the case 
the applicant would whatever law was applicable, be entitled to the 
grant of letters. In Ma Hnin’Laing’s case (3) which was again‘a 
clvil suit brought by a Burmese girl for the restitution of conjugal 
rights, it was held that she had failed to prove the validity of the 
marriage. In fact from the authorities cited to me it would appear 
to be the case that the party on whom the onus lies usually fails. 
In the present case there is an almost unanimous concensus of 
opinion not only amongst the Chinamen called by the wife, but 


* appeal against the judgment and decree of the Divisional Judge of Tenasserim 
dated 4th March rgrq, in Civil Appeal No. 44 of 1913, confirming the judgment and 
decree of the District Court, Amherst—in a suit for declaration that he is not entitled 
to maintain the defendant respondent. 


(r) 2 L. B. R. 95. (2) 2 L. B. R. 26r. (3) 4 B. LR. 124. 
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also amongst the Chinamen called by the husband that the marri- 
age is valid. Thus Saw Tui Hi plaintiff's witness No. 3, says “I 
recognise plaintiff and defendant as man and wife and defendant 
not as Respondent’s mistress. In case of an elopement among 
Chinese Buddhists when the girl is brought back to her parents 
and the latter consent to the union, it will be recognised as a 
marriage if no other ceremony be performed even if defendant does 
not visit plaintiff's parents still she will be recognised as his wife.” 
Witness No. 5 agrees with witness No. 3. . Witnesses Nos. 2 and 4 
also say that in this particular case they would recognise the union 
as legitimate because the pair have children, a somewhat extra- 
ordinary reason, but the fact remains that the plaintiff is unable to 
po a single person of his own nationality who does not regard 

im as the husband of the defendant. These are, as it seems to 
me, all admissions made against the plaintiff by persons whom 
plaintiff has himself called forward as persons likely to know his 
customary law. The ratso dectdendi with at least two or three of 
them is that it suffices if the girl’s parents consented to the marri- 
age. Thus plaintiff's witness No, 2 Lim Chauk says that the 
custom in this country for a runaway couple is that after a little 
time the girl is brought back to her parents and if they consent to 
the union the marriage becomes legal. 

Witness No. 3, for the plaintiff says the same things but does 
not confine the custom to this country but extends it to all Chinese 
Buddhists. He says, ‘‘ in case of an elopement amongst Chinese 
Buddhists when the girl is brought back to her parents and the 
latter consent to the union, it will be recognised as a marriage if 
no other ceremony be performed, even if defendant does not visit 
plaintiff's parents, she will be recognised as plaintiff's wife.” 

Plaintiff's witness No. 4, says in Burma if a Jonny Chinaman 
elopes with a Burmese girl if the parents on both sides consent, the 
marriage becomes valid. 

Plaintiffs 5th and last witness says “ in case of elopement if 
the girl is brought back and her parents consent, the marriage 
becomes valid.” 

Turning to the authorities cited I cannot find anything 
definitely prohibitive of such a custom. Parker in his Chinese 
Family Law speaks of certain preliminaries as being gone through 
in the case of a first class marriage, but he also speaks of inferior 
categories of women who, he says, are still wives. Alabaster, on 
the other hand, would make the Chinaman monogamous and these 
women mere concubines (Vide p. 171.) 

It is evident however that he considers the consent of the 
parents is the important thing even for the head wife and it is 
significant that when he goes into details he says ‘‘to constitute 
a valid marriage the written assent of the relatives must be given. 
The consent of the father of the woman will suffice but not that 
of the mother.” He does not mention the consent of the father 
of the bridegroom as necessary. 

Having regard to the veneration of Chinese sons for their 

arents one would expect it to be necessary at any rate for a first 


Google 


L. B. 
Saw Mating 
Gyi 





9. 
Ma Thu Kha. 


L. Ba 
Saw Maung 
Gyi 


% 
Me Thu Kha. 


200 THE BURMA LAW TIMES. [ VoL. vir. 


class marriage, but in face of the contradiction between these two 
authorities I am not prepared to hold affirmatively that a lesser 
wife may not be a lawful wife, or that in the absence of these cere- 
monies that may be necessary for a rst class marriage, the tie .of 
marriage in case the bridegroom obtains the consent of the girl's 
parents may not still be lawful and the girl be an inferior wife. 

The question, as already stated, will or may largely depend 
in the present state of the authorities available, on the question 
on whom the onus lies. 

I should therefore not be prepared to hold that this woman 
was a mere mistress of the plaintiff's if it be shewn that. he asked 
for and obtained the consent of the girl’s parents to a more regular 
union, even after an elopement. 

Let us look at plaintiff's own evidence. 

It does not prepossess one in his favour. He says distinctly 
‘*] never visited defendant’s parents’ house with U Taik and Gwan 
Taik before or after the birth of her second child, neither did I go 
from Gwan Taik’s house with U Taik and Ma Paw, I don’t know 
if U Taik and Ma Paw went.” 

A moment later however he admits that he did go but says 
that he did not enter, and that he went with them in spite of his 
unwillingness to the reunion proposed by them—and again he says— 
it is true U Taikand Ma Pawtook me to defendant’s house in order 
to speak to her parents to come to a reconciliation with them for 
having deserted plaintiff. On the other hand the evidence of Gwan 
Taik, Yu Taik, Ma Thein Gwe is directly to the effect that the 
parents did consent and I am not prepared to hold that what they 
consented to was an illicit union. In other proceedings plaintiff, 
as he himself admits, sought to prove that she was a wife but a 
divorced wife because he had deserted her for three years. He 
seems to be a person that will take up any position that he 
considers will suit him without regard to its truth. In my opinion 
he did apply to the girl’s parents for their consent to a regular 
union. Gwan Taik occupies a respectable position and seems to 
be related to the defendant and I believe his indignant assertion that 
he would not have been a party to any other kind of application and 
I am not satisfied that the union so sought by the bridegroom and 
consented to by the bride’s parents did not constitute a valid 
marriage. | must therefore decline to interfere with the Judgments 
rs the Courts below and dismiss the appeal with 3 Gold Mohurs 

osts. 
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IN THE CHJEF COURT OF LOWER BURMA. 


| CivIL REVISION No. * 1g1 OF IQI4. 
7 ose aa 
MA NYEIN HLA by her Agent Maung Tun Hl: PLAINTIFF- 
APPELLANT. 
Vs. 
U AUNG GYI _... is aa ... RESPONDENT. 


For Applicants— Rahman. 
For Respondent —Sin Hla Aung. 


- Before Sir Charles Fox, Chief Judge. 
Dated 29th April rg15. 


Civil Procedure Code—s. 63— Rateable distribution. 

Where money is under attachment under decrees of two Courts and is paid into 
the District Court on any date subsequent to both attachments, the District Court was 
bound to give effect to both the attachments by means of rateable distribution. 


Facts :—On 11th May 1914 Respondent obtained a decree for 
Rs. 762 against one Maung Shwe Thin in C. R. No. a1 of 1914 
of the Subdivisinal Court, Prome. On May 23rd by _ his execution 
application in C. E. No. 23 of 1914 he attached the amount of Rs. 370 
due by the Municipality of Prome to the Judgment-debtor by a 
Proorder on the Municipality. This had already been attached 
before qucement by the applicant in his suit No. 7 of the District 
"Court Prome. The applicant obtained a decree in this Court on 
20th June 1914. On his application to execute this decree, the 
District Court ordered the amount already attached before Judg- 
ment to be paid to him. Previous to this the Subdivisinal Judge of 
Prome had submitted the execution case No. 23 to the District Court 
for rateable distribution, but the District Judge returned the proceed- 
ings on the ground that the decree of the Court was not transferred. 
On June 13, the Subdivisional Judge issued an order to the Munici- 
pal Secretary to deposit the amount with the Court bailiff. This 
order was not complied with or did a reminder elicit any response 
or explanation of non-compliance. The Subdivisional Judge on the 
.. application of the Respondent sent the proceedings again on 26th 
June with the same result as before. The Subdivisional Judge then 
passed this order on 30th June 1914 ‘ The decree will be transferred 
on decreeholder furnishing a certified copy of it. By this time 
Maung Tun Hla had already drawn the money and it was too late. 
On appeal the Divisional Judge set aside the order of the District 
Court refusing rateable distribution and directed the District Court 
to distribute the sum rateably. The present application is to revise 
this order of the Divisional Court. 





* Application to revise the order of Divisional Court of Prome passed on the 23rd 
July 1914 setting aside the order of the District Judge of Prome refusing rateable 
‘distribution to the Respondent who was a decree-holder ina decree passed by the 
Subdivisional Court of Prome. 
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JUDGMENT. 

Fox, C. J.:—It appears to me that the Divisional Judge was 
correct in holding that Section 63 of the Code was applicable to 
the case. e 

The property attached was money due by the Municip 
Committee to the Judgment debtor. The decree-lhulder in the Sub- 


' divisional Court had it attached by prohibitory order on the 23rd 


May. The plaintiffin the District Court had previously had it: 
attached before Judgment, and on his obtaining a decree he on the 
20th June asked for an order that the money be paid into Court. 

The money was not then in the custody of any Court but was 
under attachment under the decrees of two Courts. The money 
was paid into the District Court on 25th June. The District 
Court under the circumstances was bound to give effect to both 
attachments. It could do so only by giving rateable distribution. 

The case is distinguishable from St¢ Saing vs. Maung Po 
Kasng (1) in that no attachments by the inferior courts had actually 
been made in that case, whereas in the present case attachment 
had actually been effected by the inferior Court before the superior 
Court received the money attached. In a case like the present the 
recent dicision of the Madras High Court in 7. M@. Narasimachas ar 
vs. V. Krishnamachanar (2) lucidly explains the duties of the superior 
Court. 

It was urged at the hearing that no appeal lay to the Divisional 
Court. This is the case, but the ground was not taken in the 
application for revision, and as the Divisional Court’s decision set 
right a decision of the District Court which was obviously unjust 
to the decree holder in the Sub-divisional Court, I decline to exer- 
cise the revisional powers of the Court in the applicant’s favour. 
If I did so I should feel bound to revise the District Court’s order 
and to pass the same order with respect to it as the Divisional 
Court did. 

The application is dismissed with costs. 


. — - == -_—- a 


(1) (rxgo1) t L. B. R. 221. 
(2) 1914) 23 Indian Cases 900. 
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IN THE CHIEF COURT OF LOWER BURMA. 
CrviL REFERENCE No. I oF IQI5. 


Inve MA SEIN TON & 2 others vs. MA SON. 
For Applicants—D. N. Palit 
For Respondents—N. C. Sen. 
May Oung :—(Amicus Curiar). | 

Before Sir Charles Fox, Chief Judge, Mr. Justice Twomey 

and Mr. Justice Parlett. _ 

Dated roth August 1915. 

Buddhist law—Widow's power of disposal of soint property of herself and her late 
husband — Necessity— [nter polation in texts of Dhammathats, | 

Held, by the Fall Bench, that subject to any clai by the eldest son to certain 

3 spon property and to a quarter share of the joint and any claim by the 

est daughter to certain specified property, a Burmese dhist widow has an 

absolute right of disposal over the whole of the joint property of herself and her late 

husband as against the children of their marriage. 
ORDER OF REFERENCE. - a 

24th February 1975. 

Twomey, J :—In 1908 Ma Dun the widow of U E, mortgaged 
a certain h:use and a piece of garden land measuring 6°60 acres to 
one J. D’Cruz aiiazs PoMaung. Both house and land were the joint 
property of Ma Dun and U E, having been acquired during their 
married life. The mortgagee brought a suit on the mortgage and 
obtained a decree for sale against Ma Dun. ) 

The four children of Ma Dun and U E then bronght this suit 
against D’Cruz’s widow Ma Son (who has letters of administtation 
to his estate) praying for a declaration that one half of the mort- 
gaged property is the ancestral property of the four children. They 
pleaded that as the property was mortgaged without their consent 
and without necessity, their interest in the property is not affected 
by the mortgage. The widow Ma Dun was joined as Co-defendant. 

’ The Township Court decided that the property was the joint 
property of Ma Dun and her husband, that on her husband’s death 
Ma Dun had absolute power of disposal over only one half of the 





Ma On os. Ko Shwe O. set fe 378; 1 Chan Toon 258 reversed. are 

Reference made by the Honourable Mr. Justice Twomey to Bench of this Court 
under section rr of the Lower Burma Courts act for determination of the following 
question :— What right of disposal has a Burmese Buddhist widow in the joint 
property of herself late husband ? 
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property except in case of necessity, that the mortgage in this’ 
case was not for necessary subsistence, that the eldest daugther, 
Ma Hmwe On, was aware of and assented to the mortgage and 

was therefore bound by the transaction, but that the remaining 
three children (a son and two daughters) did not assent and were not 
bound. A decree was given declaring the rights of these three 
children in the property. Ma Hmwe On did not appeal and so far 
as she is concerned there is an end of the matter. But the mort- 
gagee’s representative Ma Son appealed to the District Court which 
decided in her favour that the three younger children also were privy 
to the mortgage and that they were bound by it as much as their 
elder sister Ma Hmwe On. These three younger children have 
now appealed to this Court. 

On the facts, I think, the District Judge has come to a wrong 
conclusion. It is beyond dispute that the three appellants were not 
parties to the mortgage and even if they took no steps immediately 
when they heard of the transaction that would not deprive them of 
any rights they may have had in the property. One of them was a 
minor at the time of the mortgage and as regards her, the District 
Judge says ‘“‘her mother's acts if not contrary to her interest might 
be taken as binding her.” But Ma Dun did not purport to mort- 

age the property on her own behalf and on behalt of her children. 
She mortgaged it as sole owner. Moreover, the respondent did not 
plead that Ma Dun’s children assented to the mortgage. Her plea 
was that the property was mortgaged to raise money for the neces- 
sary subsistence of the family. The District Court did not deal 
with the question of necessity at all, but there is no reason to ques- 
tion the finding of the Township Court on this issue. According 
to Ma Dun herself the mortgage money was required for her step 
brother Maung Di while Ma Son the respondent says that it was 
for Ma Dun’s son-in-law Maung Nyein. Ma Son failed to prove 
that it was spent for necessary subsistence. Her case was that she 
believed Ma Dun to be sole owner. It is clear therefore that if Ma 
Dun’s absolute right of disposal was restricted to one half of the 
property it would be necessary to set aside the decree of the 
District Court. 


But the correctness of the rule laid down thirty years ago in 
Ma On and others vs. Ko Shwe O and others (1) has lately been 
uestioned in the Upper Burma case Mé Saw Myin and one vs. Mi 
Shwe Thin and .one (2) in which the learned Officiating Judicial 
Commissioner (Mr. Mc Coll) held “ that under the Buddhist law on 
the death of a husband his widow succeeds to the estate with the ex- 
ception of certain specified property and one fourth of the estate which 
\ go to the eldest son and of certain specified property which goes to 
the eldest daughter, that, with the exception of this portion, the 
widow is at liberty to spend the whole of the estate, if she chooses 
to, and not merely for necessities, and that the texts of the Dham- 
mathats on which the doctrine that the widow can only spend the 

(x) S, J. 378; 1 Chan Toon 258. 

(2) U. B. R. rgro-135P. 125. 
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estate for necessities is based, refer to the spending of the specified 
property set apart for the eldest daughter and not to the spending 
of the bulk of the estate.” The Lower Burma rule as stated in Ma 
On’s case is that ‘‘a Burmese Buddhist widow has not absolute 
interest in the whole of the family property on the death of her 
husband, but she has an absolute right in respect of her own share 
(i. e. one half) and a life interest in the remainder and she has not 
the right of absolute disposal of the remainder but only a power of 
sale in case of necessity.” That rule was toa great extent based 
on the authority of an earlier case Shwe Yo vs. Mi San Byu and 
others (3) in which the  etseae Commissioner Mr. Jardine held 
that on the death of the father, the children take an interest in the 
family property and that the widow cannot dispose of the interest 
of the children except in case of necessity. But, as Mr. McColl 
points out the learned Judges who decided Ma On'’s case seem to 
have overlooked the fact that Mr. Jardine inthe later judgment (4) 
expressed considerable doubt as to the correctness of the doctrine 
he had laid down in Nga Shwe Yo's case. (3) It appears indeed 
that the doctrine was evolved from Richardson's incorrect transla- 
tion of section 5, Book X of the Manukye. In the passage ‘‘ if the 
mother uses the property for necessary subsistence” are an inter- 
polation. The Burmese text. is soSajrossag$ogEiag$GéEcon 

Similarly, the words “ from gained ” are interpolated in the 
translation of section 3, Book X (which is referred to by the Judges 
in Ma On's case at P. asco J.). The Burmese words are— 

GOs 


Section 5 deals with partition between a widow and the eldest 
son, section 3 with partition between a widower and the eldest 
daughter. It is only in section 4, dealing with partition between 
a widow and the eldest daughter, that the words reading necessity 
©0936 000059" occur. There is nothing to show how the inter- 
polations in the English translation of sections 3 and 5 came 
about. But the opinion may be hazarded that the words relating 
to necessity were introduced by the translator merely to effect a 
Specious symmetry in the three sections 3, 4 and 5. I think 
Mr. McColl has given very good reasons for his opinion that in 
section 4, Book X of Manukye and in the Dhamma and Amwebon 
extracts given in section 31 of the Ex-Kinwun Mingyi’s Digest, 
the restriction as to spending only incase of necessity applies 
merely to the specific property (female slaves, cattle, &c.) which is 
mentioned in these texts as the share of the eldest daughter, and 
does not apply at all to the residue of the property which goes to 
the widow. This appears to me to be a reasonable interpretation 
of the texts, and I am in favour of adopting the rule as propounded 
in Upper Burma. Apart from these texts there is nothing in the 
Dhammathats to warrant the inference that the surviving parent 
is restricted to a life interest as regards any portion of the family 





) 8. J. 108; x Chan Toon 192. 
4) Maung Po Lat, Mi Po Le S, J. 21a; 1 Chan Toon 238. 
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‘anerty. On the contrary, Mr. Burgess in Ma Min Tha vs. 

a Naw and x (5) quoted the following passage from Manu 
Wunnana as indicating clearly that children cannot stop their 
parents from doing as they choose with their property :— 

‘‘ And if, during the life time of heirs, sale and purchase be 
effected by parents against the will of heirs, and if after the land 
shall have come to the possession of the others, and after the death 
of the parents, the heirs are desirous of redeeming the land, they 
shall have the right to do so.” ; 

It was held in that case that the heir of the deceased husband 
under Buddhist law is his widow and not any of his children 
(except the eldest son in respect of a fourth of the estate) until the 
death of the widow, and that the children have no such interest in 
the estate as is contemplated in section g1, Transfer of Property 
Act.. Mr. Burgess clearly considered moreover that this view was 
in accordance with the spirit of the Dsammathats which gives 
great prominence to the parental authority. 

The question arises therefore whether the ruling in S. J. 378 
restricting the widow's right of disposal of the family estate should 
not be reconsidered and whether the conclusion arrived at in 
U. B. R. 1910—13 p. 125 should not be accepted as regards 
Lower Burma also. 

The matter is one of great importance to Burmese Buddhists 
and I therefore refer the following question to a Bench of the 
Coart, 

What right of disposal hasa Burmese Buddhist widow in 
the joint property of herself and her laie husband ? 


UDGMENTS. 
Twomey, J :—Mr. May Oung appeared as Amicus Curiae at 
hearing of this reference and give the Court the benefit of his 
wide knowledge of Buddhist law. He pointed out that the terms 
of the reference are wider than the facts of the case warrant, and 
it has been agreed that the question for decision should be narrowed 
down as follows :— 

What right of disposal has a Burmese Buddhist widow in the 
joint property of herself and her late husband as against the 
children born of their marriage ? 

_ The matter was decided in 1885 by the Special Court’s ruling 
in Ma On vs. Shwe O (1) which has been followed ever since in 
Lower Burma, but the correctness of that ruling has been seriously 
questioned and further consideration of the Buddhist law on the 
subject has become necessary. 

According to the Special Court’s ruling the widow's absolute 
right of disposal would be restricted to ‘“‘ her own share” and as 
regards the remainder she would have only a “life interest * with. 
a power of sale in case of necessity. 

' At the outset it may be noted that the use of the term “ life 
interest ’ to describe the widow’s interest in the remainder is open 


U. B, R. 189296. Vol. ll p. 581. 
6), 8. J. L. Bae I Chan Toda 458, 
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to criticism. The following passages from Mr. Mayne’s Hindu 
Law (&th Edition pp. 8,6 and 870) have been quoted with ap- 
proval by their Lordships of the Privy Council (6), in dealing with 
the subject of a Hindu widow’s interest in property inherited from 
her husband :— 

‘* Hindu law knows nothing of estates for life or in tail or in’ 
fee. It measures estates not by duration but by use. The restric- 
tions upon the use of an estate inherited by a woman are similar 
in kind to those which limit the powers of a male holder but. 
different in degree. The distinctive feature of the estate is that at 
her death it reverts to the heirs of the last male owner.” 

‘It is not a life estate because, under certain circumstances, 
she can give an absolute and complete title. Nor is it in any Sense 
an estate held intrust for the reversioners. Within the limits 
imposed upon her, the female holder has the most abs lute powers 
of enjoyment.” Much the same arguments might be used with 
regard to a Burmese Buddhist widow’s interest in the moiety of the 
joint property inherited by her from herhusband. This has already 


been pointed out in Mr. Burgess’ Judgment in Ma Min Tha v. Ma 


Naw (5). 

The grounds of the Special Court ruling may be briefly 
examined. A great part of the judgment is devoted to disposing of 
the extreme proposition that the surviving parent takes nothing but | 
a life-interest in any part of the joint property and cannot alienate 


any of it without the children’s consent. The learned Judges. 


thought that none of the authorities went to this length and they 


decided that after giving the eldest son or daughter his or her share 


of the property the remainder vests in the surviving parent for 
himself or herself and the younger children under Manukye Sections 
4 and 5 of Book X. They held that the surviving parent has “ an 


ascertainable” interest in this remainder and apparently thought, — 
on the authority of Manu Wunnana Section 26, that this interest © 


was one-half. This half is at the absolute disposal of the surviving 


parent but he or she could not dispose of the other half of the” 
remainder without necessity. They accepted Mr. Jardine’s ruling | 
in Shwe Yo v. Mt Sin Byu (3) as showing that without necessity © 
the surviving parent cannot dispose of the interests of the children © 


- (#.. the interests of the younger children in the remainder), 


? 


Mr. Jardine’s ruling in Shwe Yo's case dealt with the right of” 


a widow to alienate the joint property. On the authority of’ 


Manukye, he was of opinion that the younger children take an | 


interest in the property and that the widow cannot dispose of it’ ' 


except for necessary subsistence or for the children’s benefit. He 
did not arrive at this conclusion without hesitation, as the views of | 
the two assessors consulted were diametrically opposed to one © 
another. The Judicial Commissioner relied on Richardson’s in-_ 


correct translation of Section 5 in which the words “ for necessary 


subsisience”’ are interpolated between the words “ if the mother 


(6) 7. V. Moraryi vs. Chande Bibi 19 C. W. N. 83. 
U. B. R. Vol. IT (1892—96). p. 581. 
(3) S.J. 108; 1 Chan Toon 192. 
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uses the property ” and the words “‘ let her have the right to do so.” 
The Burmese reads simply as follows: — 3232:022<}09 $oq*10Q$§ -co 
which means,” if the mother consumes and it is exhausted let her 
have the right to exhaust it.” The restriction coo cons 
(if there is not enough for subsistence) occurs only in section 4 
which provides for the case of a widow left with daughters only. 
In the Upper Burma ruling, 44? Saw Min v. Mi Shwe Thin (2), 
Mr. McColl has reopened the question and has discussed Manukye 
section 4 and the cognate texts in section 31 of the Kinwun Mingyi’s 
Digest relating to partition between a widow and the eldest 
‘daughter. I think he gives good reasons for thinking that the 
restriction as to necessary subsistence applies only to certain 
‘specified property enumerated as the eldest daughter's portion and 
-does not apply to the remainder of the property which is left with 
the widow and younger daughters. This is clearly the intention in 
the Dhamma text and [ agree with Mr. McColl in thinking that it 
is a reasonable interpretation also of the Manukye and Amwebon 
texts. Thesethree Dhamma, Manukye and Amwebon are the only 
texts which contain the limitation as to necessary subsistence. On 
the other hand section 31 of the Digest gives 23 other texts in 
which the widow is subjected to no restriction whatever and 11 of 
these expressly provide that she miy exhaust the property and 
that the daughter shall get only what is left unexhausted. The 
Manu Wunnana goes so far as to say that in the case of a daughter 
who lives with her wijowed mother the latter takes the whole 
prorerty and that the daughter gets only what is left unexhausted 
on her mother’s death. There are other texts to the same effect in 
section 38 of the Digest. But the general rule deducible from the 
Dhammathats (except the Manukye, Amwebon and Dhamma) is 
that the daughter gets certain specified property, as her portion, 
and that the rest yoes to the widow absolutely. Turning to the 
-case of a widow’s partition with her son the clause about necessitv.. 
as noted above, does not appear at all in Vanukye section 5 and it 
is absent from all the cognate texts, 3; in number, which are 
-extracted in section 30 of the Digest. This invaluable Dige-t was 
first published in Burmese in 18g8 and in English in tgoz. If 
such an array of authority had been forthconiing in 1880, the year 
of Mr. Jardine’s judgment in Shwe Yo's case the learned Judge 
would probably have come to a different conclusion. he err rin 
Richardson's translaticn which destroys the foundation of Mr. 
Jardine’s ruling was not brought to the notice of the learned 
Nalces of the Special Court when they heard Ma On’s case in t 85 
and they overlooked the fact that Mr. Jardine himself in a later 
judgment (Maung Po Lat vs. Mi Po Le) (4) had expressed doubt 
about the correctness of his ruling in Shwe Yo's case. Alludiny to 
the doctrine that a widow may not without the children’s consent, 
unless for sufficient cause, alienate the joint property, he said, he 
“* would hesitate to apply that doctrine except very cautiously and 
‘to particular circumstances.” 


(2) U. B. R. rgr0—13. F.125- 
(4) S. J. 212; 1 Chan Toon 238. 
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But there can be no doubt that in restricting a widow’s power 


of alienation both Mr. Jardine and the Special Court were greatly 
influenced by the wording of Manukye sections 4 and 5 by which 
the remainder of the joint property (after providing for the shares 
of the eldest son or the eldest daughter) is left not to the widow alone 
but to the widow and younger children. This aspect of the ques- 
tion is not discussed in Mr. McColl’s judgment for there were no 
younger children in the case before him. In section 31 of the 
Digest (mother and daughter) 3 of the 26 ULhammathats, namely, 
Dhamma, Manukye and Amwebon, prescribe that after providing 
for the eldest daughter’s share, the mother and the younger 
daughters shall get the remainder ofthe property. All the other 
Dhammathats in section 31 say that the mother shall get it. In 
section 30 of the Digest (mother and son) out of 33 Dhammathats 
two namely, Dkamma and Manukye say that after providing for 
the eldest son’s quarter share and his specified property, the mother 
and younger children shall get three shares. All the other 
Dhammathats in section 30 gives the 3 shares tothe mother alone. 
It cannot be argued that these Dhammathats relate to families 
consisting of only a widow and one son, for several of them say 
expressly that even if there are ten sons the rule of partition is the 
same and one text (Py) after saying that the mother shall get 


three shares and the ovasa son one share, goes on to say that “‘ the . 


younger children shall be given small amounts to satisfy them ”’—a 
provision which is so indefinite that no effect can be given to it; 
it can hardly have been intended as more thana moral precept. 
What force then should be given to the exceptional words in 
Mauukye, Amwebon and Dhamma? They cannot mean that the 
widow and the younger children take the three shares as joint co- 
sharers for, in that case the younger children would be entitled to 
claim partition and this, it is clear, they cannot do. There is no 
clearer rule than that the younger children must wait till after the 
widow's death (vide sec. 34 of the Digest and texts cited in Special 
Court Judgment at Page 383). It is true that there are certain 
texts (Vélasa and Vannana and Ras) which at first sight would 
seem to be to the contrary cffect. They are given in sectien 46 of 
the Digest but the Rvsi extract in section 46 shows that on parti- 
tion the widow is to get three shares and the children one share, 
and as nothing is said about a special share for the eldest son, it 
may be conjectured that this one fourth share which goes to the 
children is the one fourth share which the great majority of the 
Dhammathats gives to the eldest son. Some colour is given to 
this view by the extract from Vélasa in section 30 which says, that 
“* even if there are ten sons only one fourth shall be given them.” 


a 


The case of a widow who re-marries is provided for in the texts in | 


section 44 of the Digest. It dces not concern us directly in the 
present reference, but I would point out that the texts in section 44 
support the view that after the widow has set apart the specific 
property which descends to the eldest son, and the property 
is divided into 4 shares, of which the widow gets three. It is true 
that the Yazatkat, the first Dkammathat cited in section 44, Says 
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‘‘the younger children should be given half the deceased parent's 
share because the surviving parent has not remained single controll- 
ing the children as he or she ought to do.” But this is shown to 
be only a moral precept for even this Dhammathat expressly states 
that the actual law is different, namely, that the younger children 
cannot share in the property till after the surviving parent’s death, 
This rule is laid down in unmistakeable terms in the texts in sece 
tions 34, 35, 47 and 48 of the Digset. The same rule is discernible 
in section 11 of the Manukye Book 10. In that section the con- 
sanguineous relations (Fauk Kaw) who have to wait for the residue 
till the mother’s death, are clearly the younger children. It has 
been pointed out that section 11 is inconsistent with section 5 as it, 
makes no provision for the eldest son’s quarter share and the head- 
ing of section 11 speaks of ‘‘one fourth which is to be divided 
amongst the children on the son’s demanding his inheritance from 
his mother on the father’s deatl:.” It can only be surmised that 
the cornpiler omitted inadvertently to provide in the body of the. 
section for the eldest son’s quarter share in addition to the specific 
property which goes to the eldest son. The eldest son’s right toa 
quarter share in addition to the specific property is placed beyond | 
doubt by Manukye section 5 and the cognate texts in section 39. 
of the Digest. | 

In considering the extent of the widow’s interest in the joint, 
property the learned Judges of the Special Court were apparently 
much influenced by section 26 of Manu Wunnana which is trans-. 
lated on page 381 of the selected Judgments. It provides that 
ifa widow divides the joint property equally with her children 
and then re-marries, the children have no further claim .to the 
prorerty on her death. It goes wholly to the second husband. 
The cognate texts are to be found in sections 213 and 214 of the 
Digest. This rule is a very misleading guide for ascertaining 
the widow’s interest in the joint property. It is merely a com- — 
promise. The texts in section 211 show that if the widow re- 
marries without partitioning the property, her children by the 
first marriage could, on her death, claim from their step-father ?ths 
of the property that was brought by her to the second marriage. | 
In the case described in Manu Wunnana, section 26 in consideration 
of getting one-half immediately, the children of the 1st marriage 
abandon their contingent claim to get 3ths on their mother’s death. — 
This provision by no means shows, as the learned Judges of the | 
Special Court seem to have thought, that the widow’s interest in 
the joint property is confined to one-half. A safer guide in ascer- , 
taining the widow's interest was available to the learned Judges in 
section 29 of the same Dhammathat which is translated as follows 
on page 15 of Mr. Jardine’s Notes on Buddhist Law, Ch. V. 
Inheritance and Partition, published in 1883. 

‘““\\ hen the son and the father are dead, the surviving wife . 
alone is entitled to the whcle estate, and it is her duty to liquidate 
debts. She must also lay aside (a portion) for offerings, and if . 
there be sons (children) unmarried, she must reserve a sufficient 
portion for the ceremoney of washing the head and such like 
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purposes. Whatever remains the wife alone may apply to her own 
ase.” (7) 

i ray be noted that the Manu Wunnana was written in Pali 
and Burmese about A. D. 1772 by Kyaw Din, an Amat or noble of 
the Court of the King Sinbugyin (3rd in succession from Alompra) 
and it is thus 20 years later than the Manukye. Mr. Jardine noted 
(Notes on Buddhist Law, Inheritance and Partition P. I) that it ts 
extremely valued by the Burmese asa recent and authoritative 
statement of their law. Itis less popular than the Manukye but 
only “ for the obvious reason that it 1s written in the language of 
classical learning and a more difficult Burmese.” 

(Forchammer’s Prize Essay—page 105). 


To sum up—the younger children are referred to as receiving 
the remainder of the joint property with the widow in only two of 
the texts in section 30 of the Digest and three in section 31; many 
of the texts say that the widow may exhaust the property in her 
life time ; only, three of the texts in section 31 restrict the widow's 
pore of disposal to necessitous circumstances and it is at least 
highly probable that‘the restriction in these texts applies only to 
the specified property assigned to the eldest daughter; the Dham- 
mathats expressly debar the younger children from sharing in the 
inheritance till their mother’s death and the Manu Wunnanaa 
Dhammathat of the highest authority lays down that the widow 
has not to share with the younger children but has only to provide 
for them in a suitable manner: it is nowhere laid down that the 
younger children have ‘‘an ascertainable interest” in the joint 
property while their mother lives. 


Although the Manutye and two other Dhammathats associate 
the younger children with the widow in taking 3 shares out of 4 
when the eldest son claims partition, this provision must, I think, 
be interpreted as merely emphasizing the widow’s natural duty of 
bringing up the younger children in a becoming manner, not as 
conferring on them any vested right in the joint property or as 
constituting the widow a trustee of some unascertained part thereof 
for their benefit. 

Mr. May Oung draws attention to the extract from Aungyva in 
section 30 of the Digest as explaining why the widow gets 3 shares 
out of 4. It runs as follows :— 

_ “Husband and wife own property equally, that is to say, the 
husband is entitled to half the property and so is the wife. On the 
death of either husband or wife the survivor is entitled to half the 
share of the deceased. The other half is inherited by the children. 
In view of the above principle it is said that when the mother gets 
three shares out of four, the children shall get one share.” 





_ _ (7) The same section appears in section 48 of the Digest where the last sentence 
is transiated as follows :—‘‘ over the rest of the property she has merely the right of 
use,” This would seem to imply that the widow cannot exhaust the property. But 
the Digest version of section 29 is not a correct translation of the Burmese or of tie 
Pall gatha preceding it. The Pali meane—“ The rest goes toher for consumption ” 
the word used implying absolute ownership. 
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Their statement of principles is however at variance with the 
', general rule by which the one-fourth share is assigned to the eldest 
\ son and not to the children generally. 

The real principle appears to be that the widow, who owned 
one-half of the joint property in her husband’s life-time, inherits 
his half when he dies, and having thus become possessed of the 

\ whole can do as she likes with it subject to the claims of the eldest 
son and the eldest daughter. 
\ As regards the eldest son, the Dhammathats allot to him cer- 
; tain specified property (his father’s elephant, pony, betel box etc.) 
property appertaining to the head of the family, in addition to a 
‘ quarter share of the bulk of the joint property. There appears to 
be no reported case of an eldest son claiming anything more than 
his quarter share and it may be doubted whether the rule as to the 
specified property is not now obsolete. The question has not yet 
been judicially considered. It must also be noted that the eldest 
son can claim a quarter share from his mother only if he has 
attained the full status of ovasa at the time of his father’s death. 
Also even if there is a son who is a competent orasa, the widow has 
to give him the quarter share only if he claims it from her in time 
and does not elect to wait till her death and then share with the 
younger children. 
As regards the eldest daughter’s specified property also there is 
no reported case of any such claim and the extent to which such a 
claim could be judicially recognized has yet to be decided. The 
provisions of the Manukye and other Dhammathats in sec. 31 of 
the Digest are definitely in favour. of such a claim, but there is 
feason to doubt whether the specified property was intended to be 
. given in all cases. The nature of the property (slaves, cattle, seed 
grain and according to some texts a Fe of land) seems to indicate 
that the daughter would get it only on marrying and setting up 
house apart from her mother and not so long as they live together, 
and I have referred to certain texts which support this view 
(including the Manu Wnanana.). As noted above it seems that the 
mother is allowed to exhaust the specified property for necessary sub- 
sistence and from this it would follow that the mother can retain it 
in her possession in case the necessity for consuming it should arise. 
The daughter’s claim is therefore at best a precarious one, and 
_ there are some texts in sections 36 and 38 of Digest which go so far 
as to say that the daughter is entitled only to what has been actual- 
ly given to her by her parents. 
I would answer the reference in this case as follows :— 
Subject to any claim by the eldest son to certain specified 
property and to a quarter share of the joint property, and oe 
claim by the eldest daughter to certain specified property, a 
Burmese Buddhist widow has an absolute right of disposal over the 
\whole of the joint property of herself and her late husbaud as 
against the children of their marriage. 
PaRLETT, J :—Having had the advantage of reading Mr. Justice 
Twomey’s judgment I can find but little to add to his exhaustive 
anatyis of the texts of the Dhammathats dealing with the question 
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referred, Those which have the most important bearing upon it 
are collected in sec. 30 to 33 of the Kinwun Mingyi’s Digest. 
Those in 30 and 31 are directly in point, dealing as they do with 
partition between respectively mother and son, and mother and 
daughter on the death of the father. The texts not only prescribe 
the manner in which the partition should be effected but also indi- 
cate the conditions under which the right to claim it arises, and 
shows, I thirk, clearly that the death of parents is not the only 
condition necessary. Several of those in sec. 30 commence with 
some such proviso as “if the son is an orasa” or “‘if the son is one, 
who is competent to aSsume the duties and responsibilities of his! 
father.” The nature of the property to be given to him also shows' 
that the rule presupposes that the son succeeds to his father’s 
position as head of the family and to his office if he holds one. 
Thus he is allotted the house-hold funiture and according to Manu- 
Wunnana, the family house and house site ; he also gets land, held 
as an emolument of office. In this connection I may note that 
most of the texts specify no other classes of lands than these, 
though some of them give the son in addition, the lands worked by 
his father and some refer merely to lands in general. On the other 
hand, I find only two texts Dhammathat Kyaw and Kyannet, 
which mention any land at all going tothe mother. I think this 
points to a condition of affairs, not, I belizve very remote in some 
part of Upper Burma, where all land was held either in return for 
service to the State or ona village communal system, in either 
‘of which cases it would naturally pass to a son succeeding to his 
father’s position. 

Similarly in several of the texts, in sections 31, 32, and 33 In 
more of them than the English version indicates, the son or daugh- 
ter entitled to partition is given as the eldest. Sec. 32 explains 
that the reason for allowing the son a share is to give him a fitting 
start in life. Nothing I think could be plainer than that these texts — 
give no right to claim a partition to any but a grown up son or 
daughter and that the eldest. Several of them distinctly refer to the 
existence of other children than the one whose right toa share is 
declared. In some the English translation does not accurately 
reproduce the plural number which is used in the Burmese version, 
It appears therefore that the rule the, lay down applies whatever 
the number of children may be and that none but the eldest, and ; 
that only if grown up, can claim a partition. This I think is made 
even clearer by the provisions of secs. 34 and 35 which lay down 
that the children other than the eldest son or daughter are entitled 
to a partition only when both parents are dead; an exception to 
this is however made when one parent having died the survivor / 
remarries, Sections, 44 to 46. . 

Sections 36 to 43 profess to deal with partition between a sur- 
viving parent and ciildren living together or separately but it can 
hardly be said that they really confer any such right. In the case 
of children living with the parent they can get nothing whilst he or 
she lives nor can they protest if theestate is exhausted and nothing 
s left for them to inherit on the second parent’s death. A son or 
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daughter living separately is merely allowed to retain propert 
already given by both parents; the surviving parent obtains all 
the joint property and any residue there may be on that parent’s 
death goes to the children living with him or her. 

I think therefore that the following rules may be deduced. On 
the death of one parent the surviving parent inherits all their joint 
property ; if however the eldest son or daughter is grown up he or 

, she is entitled to certain specified property of the deceased parent 

, and in the case of the eldest son to ~ share of the bulk of the 

\ estate ; unless the surviving parent remarries, none of the other 
children are entitled to claim any thing until that parent’s death ; 
nor do the texts indicate that such children have an interest in the 
property though their right to partition 1s postponed till the death 
of the surviving parent. Such a principle would, I think, be foreign 
to Burmese Buddhist Law and on the contrary many of the texts 
make it clear that the children cannot protest if the property is 
exhausted before the right to claim a partition accrues. 

I concur in Mr. Justice Twomey’s answer to the reference. 

Fox, C. J.—I also concur in the answer proposed by Mr. 
Justice Twomey to the modified question under reference. 

My learned colleagues are in a more advantageous position by 
reason of their knowledge of the Burmese language than Sir John 
Jardine, Mr. Meres and Mr. Mac Ewen were in when they had to 
consider the meaning of the texts bearing on the question. 

The Kinwun Mingy?’s collection of texts from various Dham- 
mathats was not available when the hitherto leading case of Ma Os 
vs. Ko Shwe O(%) was decided. [Errors in Richardson’s translation 
of the Manukye have been discovered. Under the circumstances I 
do not think we are offending against any principle or rule of law in 
reconsidering the question decided in that case. 

The exhaustive examination of the texts in the judgments of 
my learned colleagues justifies departure from a ruling which, 
although given nearly thirty years ago and followed in Lower 
Burma ever since, is now shown not to be accurate in all respects. 


IN THE CHIEF COURT OF LOWER BURMA. 
CIviIL REFERENCE No. 3 OF IG15. 


ARISING OUT OF CIVIL REVISION No. 99 OF I9QI4. 
MAUNG MRA TUN vs. U KAING. 
Before Sir Charles Fox, C. J. and Mr. Justice Twomey and 
Mr. Justice Ormond. 





Dated 5th July 1915. 

Civs! Procedure Code (Act Vof 1908) Order 21 page 58—Mortpage-decree—atiach- 
ment of property—claims, investi pation of— Procedure. 

Held, by the Full Bench, that proceedings by way of attachment are not appli- 
cable to mortgage decrees, but if property is attached at the instance of the decree 
holder, claims and objections to the attachment can be brought under Or. 21, r. 58 of 
the Civil Procedure code and they should be dealt with, in accordance with the rules 
in Order 21 prescribing the procedure for investigation of claims and objections, 

The facts of the case appear from the following order of 
reference. 


~ (x) _S. J- 378; 1 Chan Toonas8._ 2 2 
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ORDER OF REFERENCE. 


Fox C. J.—In regular suit 22 of 1914 of the Township Court 
of Kyauktan, U Kaing obtained a decree against Pan Aung and 
Maung Sein Bu ona bond by which they mortgaged or hypothe- 
cated to him ten buffaloes. The decree directed that if the defen- 
dants failed to pay the amount found to be due, the buffaloes should 
be sold. It amounted to a mortgage decree. Four days after the 
date of the decree U Kaing applied for attachment of the buffaloes, 
and nine were attached. The report of the Deputy Bailiff is silent 
as to whose possession they were in when he attached them, and 
in what manner he did it. He reported merely that he had atta- 
ched the buffaloes and had left them in the possession of Mra Tun 
thugyi of Thawingaing village for him to look after them. Mra 
Tun applied for removal of the attachment alleging that the cattle 
had been made over to him before the attachment for a aebt which 
Pan Aung owed him on a bond mortgaging the cattle to him. 

The Township Judge held on the authority of S. R. M. A. N. 
Muthappa Chetty vs. S. A. R.M. Pallathappa Ghetty(1) that he was 
precluded from going into Mra Tun’s application. The ruling of 
Birks J. justified this part of the Township Judge’s order. It 
appears to me that the matter requires reconsideration. U Kaing’s 
decree being tantamount to a mortgage decree his application for 
attachment of the cattle was unnecessary and inapplicable accord- 
ing to the ruling. Assuming that atthe time of this attachment 
the cattle were in the possession of Mra Tun, the latter is by the 
ruling deprived of the right, whichis given by the Code to a person 
in whose possession property is when attached, to move the Court 
to remove the attachment. Ifthe ruling is correct a holder of a 
mortgage decree may wrongly obtain an attachment which may be 
wrongly executed against property not in the possession of the 
judgment-debtor at the time, yet the person in whose possession the 
property was has no remedy except by regular suit. The position 
appears tome to be anomalous. The mortgagee decree-holder 
obtains an advantage which he was not entitled to by adopting a 
wrong procedure, yet the person who may be injured by this wrong 
Procedure is deprived of the remedy provided in case the procedure 
of attachment is properly followed. 

Possibly this Court might set aside the order for attachment 
. and all proceedings subsequent thereto as materially irregular, but 
before a claimant could get this done the attached property may 
have been sold to a third party, and a claimant might have much 
difficulty in recovering it. 

I agree with the judgment referred to in so far as it holds 
that procedure by attachment is not appropriate to a mortgage 
decree. Courts should be careful not to issue attachments under 
such decrees except under ultimate final personal decrees. When 
however a mortgagee decree-holder wrongly obtains attachment of 
property under such a decree, it appears to me that it should be 
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(1903) II. L. B. R. 138. 
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open to any person objecting to the attachment to adopt the proce- 
dare of rule 58 of order XXI and following rules to obtain removal 
of the attachment. 

As the Courts are at present precluded by the ruling of Birks J.. 
from hearing a claim in such a case, I refer to a Bench the follow- 
ing question :— 

‘¢ When a holder of a mortgage decree applies for and obtains 
an order for attachment and property is attached thereunder, is the 
Court which issued the order precluded from investigating a claim 
or objection to the attachment under rule 58 and following rules of 
order XXI of the Civil Procedure Code ” ? 


OPINION OF THE FULL BENCH. 

Fox, C. J :—We agree with Birks J’s judgment in S. 2. M. 
al. N. Muthappa Chetty vs. S. A. R. M. Pallathappa Chetty (1) and 
Hartnoll, J’s. judgment in Godalu vs. Po Hila (2) in so far as they 
hold that proceedings by way of attachment are not applicable to 
mortgage decrees, but the decisions quoted in those judgments do 
not appear to us to be authorities supporting the ruling that if a 
mortgagee attaches property under a mortgage decree a claim under 
section 278 of the Civil Procedure Code of 1882 could not be brought 
or admitted. 

It appears to us that in all cases of property being attached, 
claims and objections to the attachment can be brought under the 
corresponding provision of the Civil Procedure Code, 1908, namely 
order 21 Rule 58, and that such claims or objections must be dealt 
with under that rule and the following rules prescribing the proce- 
dure for investigation of claims and objections. 

ORMOND, J :—I concur. 

Twomey, J :—I concur. 


IN THE CHIEF COURT OF LOWER BURMA. 
CiviIL REFERENCE” No. 5 OF Ig15. 
In re HAJEE MAHOMED HADY ... PETITIONER. 
vs. 
M. JOAKIM and 1 os oa ... RESPONDENTS. 
Before Mr. Justice Ormond and Mr. Justice Twomey. 7 
Dated gth August, 1915. 


Execution of decree—Application for transfer of decree—Can the validity of the 
decree be impeached in such proceedings f J 


Where an application is made for the substitution of petitioner's name in place 
of the decree-holder with a view to execution of the decree, 
Held that the question of the validity of the decree does not arise in such pro- 
ceedings which form in fact a step in execution of the decree. 
The facts of the case appear from the referring order of the 


Judge of Small Causes Court, dated 15th July 191s. 


ORDER OF REFERENCE. 
Application is made by the petitioner for the substitution of his 
name on the record in place of the decreeholders with a view to 
execution of the decree in this suit. 


(1) 2 L. B. R. 138. (2) 4 L. B. R. 82. 
* Reference made by the Judge, Small Causes Court, angoon under section 113 
of Civil Procedure ‘ ode and Order 46, Rule 1 for orders on the question. 
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The decree is for rent due and for compensation for use and 
occupation, and stands exactly on the same footing as the decree 
passed in Civil Regular No. 5631 of 1914 of this court. 

The decree, so far as it related to compensation for use and 
‘occupation, was set aside by the Chief Court in Civil Revision 
No. 153 of 1914 upon the legal ground that the Receivers, who. 
were the plaintiffs in that suit and are the decree-holders in this,. 
had no powers under their order of appointment except to receive. 
The order of appointment is the same, and if this legal objection is 
good in that suit, it must equally hold good in this, and the decree 
in this suit must for the same reason and to the same extent be 
legally bad. In these circumstances, and if there is to be unifor- 
mity of decision, it appears to me it would be wrong for this court 
to execute such a decree or even to sanction a step in aid of execu- 
tion of it without first referring the matter to the Chief Court for 
such orders as may be considered desirable. 

There are other suits I believe which stand on exactly the 
same footing ; but I have not the references before me. 

. JT accordingly refer this application to the Chief Court under 
Section 113 of the Civil Procedure Code and Order 46. Rule 1, for 
orders as to whether it should be proceeded with and whether 
execution of the decree in its present form should thereafter issue, 
if and when applied for. 

JUDGEMENT. 

Hajee Mohamed Hady applied to be substituted for the 
Receiver who had obtained a decree. There seems to be 
no question that if the decree was good, the petitioner would be 
entitled to be substituted as decree-holder. The learned Judge of 
the Small Causes Court is apparently of opinion that the decree is 
bad and should not therefore be transferred. The application 
was One in execution and the question of validity of the decree 
does not arise. The answer to the reference is in the affirmative. 


IN THE CHIEF COURT OF LOWER BURMA. 
CiviL REFERENCE *NO. 4 OF IQI4. 
In re BANK OF BENGAL ... sie APPELLANT. 


vs. 
R. M. M. L, MUTHIA CHETTY and it... RESPONDENT. 
For Appellant— Giles. 

Before Sir Charles Fox, Chief Judge, Mr. Justice Twomey 
and Mr. Justice Ormond. | 
| Dated 13th July rors. 

Court Fees Act 1870—S. 17—Cash credit account—guarantors to the extent of 
Rs. 25,000. 

Where a plaintiff sues the principal debtor on a cash credit account and also in 
the same suit seeks decrees against the several persons who have guaranteed the 
account for the full amounts to which they have Aer it, | 

Held by the Full Bench, that the plaint should bear a Court Fee calculated on the 
various amounts claimed from e:ch and all of the guarantors. 

Where mortgages and pro-notes were given as security for a consolidated loan. 
by the plaintiff to one A. L. A. S. R. M. firm, the claims must be taken to be distinct 
subjects within the meaning of section 17 of the Court Fees Act. 


* Reference made by the Honorable Mr. Justice Robinson sitting on the original 
side of the Chief Court under section 11, Lower Burma Court Act. 
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ORDER OF REFERENCE. 

RoBINSON, J :—The plaintiff Bank sued a chetty firm for the 
amount due on a cash credit account and also certain persons 
who had guaranteed repayment of the amount due to the extent 
of Rs. 25,000 each. The Bank requires such guarantors to endorse 
to the Bank promissory notes for the amount of the guarantee 
drawn in thelr favour by the Firm to be guaranteed and further 
requires the guarantors to execute a letter of guarantee in a certain 
printed form. 

The plaint is stamped on the amount claimed from the Chetty 
Firm and the question is whether it should not be stamped on the 
various amounts for which decrees.are.asked for against each 
guarantor or in other words whether section 17 of the Court Fees 
Act 1870 does not apply to the case. 

In Civil Regular No. 114 of 1915 I decided that a very similar 
‘suit embraced two or more distinct subjects. In that suit the Bank 
did not sue the principal debtor as it does in the present case but 
I do not think that this makes any difference. Again in the former 
suit the aggregate amount of the sums claimed from the various 
guarantors exceeded the amount due by the principal debtor while 
in the present case it is less. The Court Fee however if section 17 
applies would exceed Rs. 3,000 in the present case which on the 
-other view, would be less than Rs. 2,000. 

Mr. Giles adheres to his previous arguments and asks me to 
Tefer the matter toa Bench of Judges and says that section 12 of 
the Court Fees Act allows no appeal from the decision of the court 
-of first instance. 

} It is to be noted that the agreement as to the cash credit 
faccount is made ona different date to the various contracts of 
, guarantee with the various guarantors and that the contracts of 
guarantee are not all made on the same dates. They must there- 

ore be regarded as separate and distinct contracts and the causes 
of action on them are separate and distinct. 

In Purchiappa Chetty vs, Fo Kin(t)a Full Bench of this Court 
held that the words ‘‘distinct subjects” were practically synony- 
mous with “ distinct causes of action.” 

As regards the principal debtor the cause of action is the agree- 
ment asto the cash credit amount and the amount due. As 
regards each guarantor it is these facts plus the contract of guaran- 
‘tee. The former facts are common to the cause of action against 
each guarantor but they have to be supplemented in the case of 
each by proof of the. separate and distinct contracts of guarantee. 
‘The subject of the suit or the cause of action consists of all the 
facts plaintiff must prove and which form the foundation of his 
claim against each guarantor. These being distinct it appears to 
me that the suit embraces two or more distinct subjects and that 
section 17 applies, for each separate contract made with the same 
-or different persons constitutes a separate cause of action. 

Order 2 Rule 2 of the Code of Civil Procedure is strongly 
pressed and it is urged that plaintiff must join all his claims ina 

(1) 5 L. B. Re 94. 
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gation and a collateral security and successive claims arising unde 
the same obligation are to be deemed to constitute but one cause 0 
action. Itis urged that these guarantees are merely collateral 
securities. 

I venture to doubt the correctness of the argument that plain- 
tiff must join all these causes of action in one suit and also that 
these contracts of guarantee are merely collateral securities but 
even if it be correct it seems to me that this provision, which is one 
of procedure only, was meant to provide for the avoidance of a 
multiplicity of suits and does not touch the matter provided for 
in section 17 of the Court Fees Act. 

That section is aimed at protecting the revenue from loss 
by lawful action on the part of plaintiff that is by separate causes 
of action being lawfully combined in one suit and the question still 
remains whether the suit as framed embraces several distinct sub- 
jects 


single suit and that the explanation thereto declares that the | 


The matter is however not free from difficulty and involves 
large sums of money and will arise in several suits before this 
Ccurt. I think it right therefore to refer the following question for 
decision by a Bench of this Court. 

‘* Where a plaintiff sues the principal debtor on a cash credit 
account and also in the same suit seeks decrees against the several 
persons who have guaranteed that account for the full amounts to 
which they have guaranteed it, should the plaint bear a Court Fee 
calculated on the amount claimed from the principal debtor or on 
the various amounts claimed from each and all of the guarantors 
whichever is greater ? 


JUDGMENT. 


Fox, C. J.:—The plaint in the suit is headed ‘‘ Suit for the 
balance of an account and to enforce security.” It has not been 
claimed however that it is a suit “for the balance due on a mutual. 
Open and current account” falling under article 85 of the rst 
Schedule of the Indian Limitation Act. No other article in that 
schedule referring to an account is applicable, so that the suit must 
really be a suit for money lent governed by article 59 of the 1st 
schedule if the lending of the money can be separated from the pro- 
missory notes and the equitable mortgage. 

The guarantee agreements contemplate that the Bank shall, 
‘subject to a specified condition, be at liberty to take steps to enforce 
payment of the promissory notes referred to in the agreements. 
This is what the Bank is doing in the suit. In the 38th paragraph 
of the plaint exemption from the ordinary period of limitation for 
suits on the notes is claimed. It appears to me that so far as the 
guarantors are concerned the suit must be regarded as one on pro-. 
missory notes, and so far as the mortgagor defendent is concerned 
asa suit upon a mortgage. Each note is a separate cause of 
action, and the mortgage affords an entirely distinct cause of } 
action. 
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The suit in my opinion embraces two or more distinct subjects, 
and the plaint is chargeable under sections 17 of the Court Fees 
Act. 

I would answer the question referred as follows :—‘ The plaint 
is chargeable with the aggregate amount of the fees to which 
plaints embracing separately each of the promissory notes and a 
plaint in a suit on of the mortgage would be chargeable.” 

TwomBy :—I concur. 

ORMOND J.:—The claim is based on 2 mortgages and 7 
promissory notes. Each of the pronotes might have formed the 
subject matter of a separate suit, and they form the only cause of 
action against Defendents Nos. 1g to 24 respectively. 

The facts that the mortgages and ‘pro-notes were given as 
security for a consolidated loan by the Bank to A. L. A. S. R. M. 
does not consolidate the several causes of action into one for the 
purposes of the Court Fees Act. 

In my opinion the claims have been rightly taken to be 
‘* distinct subjects’ within the meaning of section 17 of the Court 
Fees Act. 


IN THE CHIEF COURT OF LOWER BURMA. 
CRIMINAL REVIEW" No. 229-B OF IQI5. 
NGA MYa _.... ave see -. APPLICANT. 
VS. 
KING-EMPEROR oe oes .» RESPONDENT. 
For Applicant—May Oung. 
For Respondent—Maung Kin. 
Before Sir Charles Fox, Chief Judge and Messrs. Justices 
Twomey, Ormond, Parlett and Robinson, JJ. 


Dated 14th September rgr5. 

Mi sdivcetion of Jury—Criminal Procedure Code—Section agg ill. A. 

Held by the Full Bench (consisting of Fox, C. J. and Twomey, Ormond, Robinson 
and Parlett, JJ.) that where, in a trial for murder, a verdict of culpable homicide 
not amounting to murder could not properly come to, under any aspect of the case 
before the Court, the Judge is not called upon to explain to the jury the distinction 
between murder and calpable homicide not amounting to murder, 

Held (per Fox, C. J., Twomey, Robinson and Parlett, JJ., Ormond J. dissenting) 

t, as the circumstances the existence of which might bring the case under exc 
tion 4 to section 300 could not properly be inferred from the evidence or the accused’s 
‘statement, thc effect of that exception did not fall to be considered and the Judge did 
not err in not putting to the jury that it was open to them to consider the effect of 
that exception in connection with this case. 

Held, per Ormond, J.—That though the accused’s Counsel failed to put the 
accused’s alternative case clearly before the Court, the accused’s statement neces- 
‘sarily implied that he picked up the weapon during the fight and that his alternative 
defence was one of a fight and that therefore it was incumbent on the Judge to 
explain to ney the law contained in exception 4 of section 300 coupled with 
section 301, Indian Penal Code. 

As regards the contention that according to illustration (e) to section 299 in 
¢very casein which an accused is charged with murder Pag, ought to dis- 
tinguish to the jury the difference between murder and culpable homicide, 

ftald per Fox, C. J.,and Robinson, J.—That the illustrations to the sections of the 
Indian Penal Code, cannot be taken as laying dewn substantive law and they m 
ce to show the intention of the framers of the Act and may be useful provided they 

correct. 


* Review of the order of the Hon’ble Mr. Justice S. M. Robinson dated the 20th 
day of August 1915 passed in Criminal Sessions Trial No. 28 of r9r5 
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As regards the contention that the Judge erred in omitting to explain to the jury 
the bearing of drunkenness on the question of the intention of the accused in doing 
the act alleged to have been done by him. 


Held, per Fox, C. ]., Twomey, Ormond and Robinson, JJ., firstly, that this 


ground does not appear to fall within the matters certified by the Government 
Advocate and this Bench cannot go beyond that certificate. 


Secondly that there was nothing in the accused’s own statement or in the evi- 
dence sufficient to show that the accused’s mind was affected by the drink he had, 
taken and that he was incapable of knowing that what he was doing was dangerous. 


JUDGMENT. 

Fox, C. J:—The case is before this Bench for review under 
section 12 of the Lower Burma Courts Act upon the following 
certificate of the Government Advocate. 

‘* Criminal Sessions Trial No. 28 of 1915.” 

I hereby certify under section 12 of the Lower Burma Courts” 
Act 1900 that it should be further considered by the Chief Court :— 

1. Whether the learned Judge who presided at the Sessions 
Trial held at Rangoon at which the case abovenamed was tried on 
or about the 2oth day of August 1915 erred in omitting to explain 
to the jury the distinction between murder and culpable homicide 
not amounting to murder. | 

2. Whether the learned Judge erred in omitting to direct the 
jury that, if they believed there was a row over a gambling dis- 
pute and a fight during which the deceased was stabbed, it was 
open to them to consider the effect of exception 4 to section 300 
Indian Penal Code. 

3. Whether misdirection or misdirections (if any) have in 
fact occasioned a failure of justice under section 537 (d) of the Code 
of Criminal Procedure. 

(Signed) G. RUTLEDGE, 


Government Advocate, Burma. 


The only charge which the accused was called on to plead to 
was acharge of murder. It is not contended that there was any 
defect or error in the learned Judge’s explanation to the jury of the 
law of marder so far as such law was applicable to the case. | 

The wording of the first paragraph of the certificate is very, 
wide, but it is not contended that the learned Judge should have 
gone through the whole range of the circumstances under which 
the taking of the life of another does not amount to murder but 
‘amounts to culpable homicide not amounting to murder. 

The first error committed by the learned Judge is said to have 
been in omitting to tell the jury that whoever causes death of a 
human being by doing an act with the intention of causing such 
‘bodily injury as is likely to cause death is guilty of culpable homi- 
cide not amounting to murder which, when intention is involved, 
yequires in the ordinary case either an actual intention to causé 
death or an intention to cause bodily injury sufficient in the ordi- 
nary course of nature to cause death. 

It is contended that it is the imperative duty of a Judge to lay 
before a jury these distinctions in every case in which an accused 
is charged with murder by an act done with the intention of 
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causing bodily injury. The words “A is tried for the murder of B. 
It is the duty of the Judge to explain to the jury the distinction 
between murder and culpable homicide” in illustration (@) to 
section 299 of the Code of Criminal Procedure are relied on in 
support of this contention, as is a ruling upon which the illustra- 
tion may possibly have been brought into the Code. The case of 
Hla Gyi v. King-Emperor (*) in which it was held that omission 
on the part of the Judge to explain the difference between murder 
and culpable homicide not amounting to murder was a material 
misdirection is also relied on. There could be no question that 
there was material misdirection in that case, but if the judgments 
lay down that such an omission is a material misdirection in every 
case they go too far. 

The weight to be attached to apparent statements of law in 
illustrations used in Acts has been the subject of consideration in 
Many cases enumerated in Wocdroffe and Amir Ali’s Law of 
Evidence at page 98 of the fth edition. The general consensus of 
opinion is that they cannot be taken as laying down substantive 
law, and that they merely go to show the intention of the framers 
of the Act, and in that and other respects they may be useful, 
provided they are correct. Sustantive law can only be made 
by express enactment in an act. There is no express enactment 
laying down the rule stated in illustration (a) to section 299 
of the Code of Criminal Procedure. The only express provision 
as to the duty of a Judge in charging a jury is that in section 
297 which says that he shall sum up the evidence for the pro-. 
secution and defence and lay down the law by which the Jury 
are to be guided. The act which the accused in the present case 
was charged with having committed was the plunging of a sharp- 
pointed kitchen knife, the blade of which was 9g inches long, into 
the upper part of the back of the man who was killed by him with 
force sufficient to drive it down 5% inches into the man’s body until 
it came in part out of the man’s chest. The accused is said to 
have accompanied his blow with an exclamation that could only 
mean that he struck the blow intentionally. He is said to have 
followed this up with other savagery in keeping the knife in the 
wounded man’s body and not withdrawing it although attacked by 
others in order to make him do so. The wounded man did not die 
instantaneously but he lived only for avery short time after re- 
ceiving the stab. Prima facse the case was one of wilful murder. It 
was proved tothe satisfaction of any reasonable man that the 
accused did the acts he was alleged to have done and no reasonable 
juryman acting according to his oath and his conscience could 
come to any other conclusion than that the accused had killed the 
man and that he had stabbed him with the intention of killing him 
or at least with the intention of causing him bodily injury suffi- 
cient in the order of nature to cause -his death. There was in my 
opinion no room for any reasonable man coming to the conclusion 
that he may have stabbed with the intention merely of causing 
bodily injury likely to cause death. In such a case it appears ta 

(t) (t905) 3 L. B. R. 75. 
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me that in performing the duty of laying down the law by which 
the jury was to be guided it was not incumbent on the judge to 
explain a part of the law which, if they had actedjon, they would 
have done wrong. In such a case they were to be guided not by 
the Jaw as to culpable homicide not amounting to murder but by 
the law as to murder. I am unable to hold that the Judge erred 
in omitting to explain to the jury the distinction between murder 
and culpable homicide not amounting to murder. 

Another ground of objection to the charge to the jury raised 
before us in the course of the argument is that the learned judge 
erred in omitting to explain to the jury the bearing of drunkenness 
on the question of the intention of a man in doing an act such as the 
accused was alleged to have done. This ground does not appear 
to me to fall within the matters to be reviewed under the Govern- 
ment Advocate’s certificate, and we cannot go beyond that certifi- 
cate. I may say however that it appears to me that there was 
nothing in thc accused’s own statement or in the evidence of any of 
the witnesses he called sufficient to show that his mind was so 
affected by the drink he had taken that he was incapable of know- 
ing that what he was doing was dangerous, and consequently there 
was nothing to rebut the presumption that he intended the natural 
consequences of his act in stabbing Po Myit in the way he did. 

The remarks in the case fof King Emseror v. Uvendranath 
Das (2) as to the conduct of a case by counsel not being a negligible 
factor in a Criminal Court bear on this part of the present case. 
The efforts of the advocate for the accused in this case appear to have. 
been chiefly directed to trying to get the jury to come to the conclu- 
sion that the evidence for the prosecution was so unreliable that the 
accused should not be convicted on it, and that his story that he 
did not stab and kill Po Myit should be believed. It was open to 
him to have also put before them considerations as to his intention 
in the event of their coming to the ccnclusion that he did stab 
the man, but the learned advocate did not doso. The learned 
Judge cannot be said to have erred in omitting to raise a case for 
the accused which his advocate had not raised in any explicit way, 
and a case for which there was no real foundation. 

The second matter which the Government Advocate has put. 
before the Court for consideration is whether the learned Judge 
erred in omitting to direct the jury that if they believed there wasa 
row over a gambling dispute and a fight during which the deceased 
was stabbed, it was open to them to consider the effect of excepticn 
4 to section 300 of the Indian Penal Code. The wording of that 
exception is :—‘‘ Culpable homicide is not murder if it is committed 
without premeditation in a sudden fight in the heat of passion upon 
a sudden quarrel and without the offender’s having taken undue 
advantage or acted in a cruel or unusual manner.” Under section 
105 of the Evidence Act it lay upon the accused to bring himself 
within that section. Neither he nor his advocate alleged any such 
case involving as it does the admission that he had killed Po Myit, 


(2) 19 Cc. W. ON. 653. 
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but that he had done it under circumstances stated in the exception. 
There was nothing whatever to support such a case. In his state- 
ment to the Magistrate he said that he with others had played the 
game of ‘‘ Ket’’ in the house where the occurance took place. He 
had put down 8 annas as his stake but Po Mya did not play the 
equivalent. For some reason which he did not explain Po Mya, 
Sein Thee and Tha Dun surrounded him and hit him with their 
fists. So he struck Po Mya with what he thought a stick. As he 
was under the influence of liquor at the time he did not know 
whom he struck. Po Myit was near him. He did not stab Po 
Myit with ada. Such is his version of what occurred in the house. 
It is not supported by any evidence except as to gambling having 
gone on in the house. It is a statement of facts. I fail to see how 
it could be the duty of the learned Judge to put before the Jurv 
another state of facts which the accused did not even allege, and 
then to tell the jury that if those other facts were true they should 
consider whether the case fell within exception 4. 

The Calcutta Full Bench case Aing-Emperor v. Cicwdeinath 
Das (2) as makes it quite clear that before a Judye leaves a case for 
a finding as to whether the accused’s case comes within one of the 
exceptions to section 300, there must be evidence on which they 
might reasonably and properly conclude the facts to be established. 

Even if it be taken that what the accused really meant to say 
was that, on being struck by their fists by Po Mya, Sein Thee and 
Tha Dun he took up the nearest thing to hand which turned out to 
be a dah and struck at Po Mya but unfortunat: ly hit Po Myit, even 
then there would have been no cise falling under exception 4, 
though there might possibly be one under exception 1 with which 
we are not concerned. 


It is however not a duty of a Judge to invent facts in the 
interest of accused persons. 

In my opinion the learned Judge did not err in not putting to 
the Jury that it was open to them tw consider the effect of exception 
4 to section 300, in connection with the case. 

I would refuse to interfere in the case. 

TwoMEy J.—There are two species of culpable homicide, 
viz:—murder and culpable homicide not amounting t) murder, 
and the difference between the two lies in the intention or knowledge 
with which the offender did th: criminal act. When the facts 
appearing in evidence are consistent only with an intention to cause 
death or to cause bodily injury sufficient in the ordinary course of 
nature to cause death, the offence can only be mur-Jer and in such 
a case it would clearly be misleaiing to discuss culpable homicide 
dene with any lesser criminal intention. Examples are given in 
illustrations (a) and (c) to section 3.0. The cases described in these 
illustrations fall clearly under the major species of culpable ho:nicide. 
It would\be different if the facts showed that the offence was near 
the border. line between the two offences, for example, if the 
weapon used was a club or if the wound was in such a part ol the 
body or of such a kind as to raise doubts about the offender's 
intention. In:.such doubtiul cases the Judge would be bound to 
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-explain the law as to the minor offence as well as to the major 
offence. In the present case if we look only to the weapon used 

-and the nature of the injury there can be no doubt at all that the 
offender’s intention fell within clause (1) and (3) of section 300. 
If the offender was in his right mind no other intention could be 

attributed to him than an intention to cause death or to cause 
‘bodily injury sufficient in the ordinary course of nature to cause 
death. It has been argued however that the learned Judge missed 
the significance of the evidence as to the offender being intoxicated, 
that this evidence was important as bearing on the question of 
intention and that it was the Judge’s duty to explain to the jury the 
difference between murder and the less serious species of culpable 
homicide because a man may be so intoxicated that he is incapable 
of forming the particular intention requisite for the offence of 
murder. This argument would have great force if there were 
evidenee of such intoxication. But in addressing the jury on the 

subject the Judge would necessarily be guided to a great extent by 

the attitude taken up by the accused and his advocate, and would 

be slow to raise this special defence if neither the accused nor his 

advocate reliedon it. There is evidence of drunkenness in this case. 

The prosecution witness Po Mya said in cross-examination that 

the accused appeared to have been drinking. Po Set in answer to 

questions by the Court said he got the smell of liquor from the 

accused. The defence witness Ma Kin said that the accused was 

drunk, another defence witness said he was very drunk and stag- 

gering about, and a third said that he did not talk properly. But 

the advocate for accused did not question the important eye-wit- 
nesses Tha Dun, Sein Thi, and Po Set at all about drunkenness. 

The accused himself in his examination did not mention that he was 
drunk till he reaches the climax  f his story. After describing the 

alleged gambling at Po Mya’s house in detail he says ‘“‘ Po Mya, 

Sein Thi and Tha Dun surrounded me and punched me with their 
fists. So I struck Po Mya, I think, with a stick. As I was drunk 

(ayet-mu) I did not know whom I struck.” His statement is not 

consistent with a plea that he was too drunk to know what he was 

doing, for accordiny to nis own account he was able to take part in 

the game of ‘ Ket” which presumably requires some cunning. Mr. 

May Oung says in addressiny the jury he laid stress on the accused’s 
drunkenness. The learne: Judye has no note of this, though he kept 

a note of Mr. May Ouny’s address. At any rate the fact of drunk- 
eness seems to have been presse merely as adding to the improba- 

bility that the accused was the man who actually stabbed the 
deceased Po Myit. The learned Counsel did not specifically urge 

that the accused owing to drunkenness was incipable of 1orming 

either of the intentioris described in clause (i) and (iii) of section 300, 

and the evidence was in my o.inion i isufficient to justify the Judge- 
in himself raising for the accused an alternative line of defence 

which would be inconsistent with the line actually taken up by the 
learned Counsel. 

Stress is laid on the first illustration to section 299 of the 
Criminal Procedure Code but I ca not see that it obliges the Judge 
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in all cases of murder to descant also on culpable homicide not 
amounting to murder. From its context the illustration is clearly 
an injunction not to the Judge but to the Jary, so far as it is an: 
injunction at all. It defines the Judge’s province on which the jary: 
are not to encroach, but it assumes I think that the case before the 
Court is one of which the facts are suspectible of two different views. 
viz., one view according to which the offence committed by A would 
be murder and another view according to which A would be guilty 
of only culpable homicide not amounting to murder. It is not 
meant at all to apply to cases like those stated in illustrations (a) 
and (c) to section 300 where only one view of the facts is possible, 

The Government Advocate’s certificate propounds a special 
question as to the bearing on this case of section 300 exception 4. 
If he thought that the effect of the other exceptions to section 300. 
should be considered in connection with this case he would doubtless. 
have propounded further special questions as to those exceptions. 
I therefore assume thet the 1st question in the certificate relates to. 
the subject of intention only. In accordance with the views I have 
expressed on that subject I would answer the first question in the 
negative. 

The second question in the certificate suggests the possibility 
that the accused Nga Mya stabbed the deceased Po Myit without 
premeditation in a sudden fight in the heat of passion upon a 
sudden quarrel and without the offender having taken an undue 
advantage or acted in a cruel or unusual manner. This suggestion. 
is founded on the statement of the accused that Po Mya, Sein Thi 
and Tha Dun surrounded and beat him. Thus according to the 
accused there was a fight in which the deceased took no part. 
There is no other evidence that such a fight took place. According 
to the prosecution evidence he was assuJted bat only after he had 
stabbed Po Myit. It is urged that the defence evidence and the 
admissions of the prosecution witnesses give rise to a strong probabi- 
lity that gambling was going on. But assuming that the men 
were gambling, I do not see that this cirumstance would give much 
colour to the accused’s statement that he was set upon and that 
there was a fight. People who are gambling are perhaps more apt 
to quarrel than people otherwise engaged, but this is a very slender 
basis for the superstructure we are asked to place upon it. It is of 
course possible that there was a fight and that the deceased though 
not engaged in the fight was somehow stabbed by the accused in 
mistake for one of his assailants. But even the accused himself did 
not say that this was what occurred and his learned advocate did 
not advance such a theory at the trial. In these circumstances and 
looking to the absence of evidence as to a fight, I think we cannot 
hold it a misdirection of duty on the Judge’s part that he did not ask 
the jury (in the words of Woodroffe J.) in the case of Upendranath 
Das (2) ‘‘ to consider whether the evidence disclosed circamstarces 
which would have established such a defence, had it been specifical- 
ly raised.” 

I would therefore answer the second question also in the 
negative. 
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ORMOND J.—It is the duty of the Judge to explain to the jury 
ronly such law as is applicable to the case. And if ina trial for 
murder, a verdict of culpable homicide not amounting to murder 
ncould not properly come to, upon any aspect of the case before the 
‘Court the Judge 1s not called upon to explain the law relating to 
such offence. 

Considering the nature of the weapon and the nature of the 
“wound, I think the Judge was justified in not putting the case to 
the jury as possibly one of culpable homicide not amounting to 
Murder on the ground that the accused may have had the intention 
-of inflicting an injury which was only likely to cause death. 

The statement of the accused shows that the question of 
drunkenness affecting in law his intention, does not arise in this 
-case; and the Judge was right in not explaining the law on this 
‘subject to the Jury. 

But can it be said in this case that a verdict of guilty of 
‘culpable homicide not amounting to murder could not have been 
“properly brought in by the jury, if they had found that the accused 
‘when being fisted by two or three others, had picked up the knife 
and stabbed the deceased with it? Such an aspect of the case 
was, I think, sufficiently before the Court to make it incumbent upon 
‘the Judge to explain the law applicable thereto. 


_ The examination of the accused is to be taken as evidence in the 
case (section 287 C.P.C.) The facts therefore stated by him must 
be considered by the Jury in the same way as facts deposed to by 
“the witnesses in the case. The jury are at liberty to accept as 
‘true, all, none or some only, of the facts stated by the accused. 
But it is the duty of the Judge to explain to the jury, not only the 
‘law applicable to the facts as deposed to by the witnesses in the 
‘case, but also the law which is applicable to the facts as stated by 
. the accused. 

__ The accused’s statement necessarily implies I think that he 
“picked up the weapon during the fight. And his statement comes 
‘to this :—that he did not stab the deceased ; but that if it is foand 
that he did stab him, he did so when he was being fisted by three 
Others, intending to stab one of his assailants with the knife 
‘which he found handy at the time. In determining whether any 
Part of the accused’s story was true or not the Jury would con- 
sider the fact that there was no evidence as to where the knife 
came from and the probability or otherwise, of unarmed men 
“attacking the accused when he was in possession of the knife. 

The accused’s Counsel should no doubt have put the ac- 
‘cased’s alternative case clearly before the Court; but his opinion 
does not relieve the Judge from his duty to do so. 

I think it was incumbent on the Judge to explain to the Jury 
the law contained in exception 4 of section 300 coupled with section 
jor I.P.C. The alternative case set ap by the accused would be 
a fight:—whether the stab was given in self-defence, or because 

“the accused was first fisted. 


I would answer the second question referred to in the affimative. 
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RoBINSON J.:—Nga Mya was tried at the last Sessions before 
me and a special Jury on a charge under section 302 1,P.C. The 
jury brought in an unanimoas verdict of guiity and I sentenced 
the accused to death. : 

The Government advocate has granted a certificate ander 
section 12 of the Lower Burma Coarts Act which raises three 
points in respect to my summing up. I will only deal with the 
first two. 

As the trial Judge, I will first record what took place at the 
trial. I have carefully read my notes and have searched my memo- 
ry for, on this point my statement is conclusive Reg v. Pestenjs(3). I 
will also briefly set out the cases for the Crown and the defence res-- 
pectively as shown in the evidence and the addresses of the counsel 
for, in my opinion, the question involved necessitates this. 

The charge laid was under section :o2 only. In opening the. 
case for the prosecution the Assistant Government Advocate read 
section 299 I. P. C. tothe Jury. Then he read the commencement 
of section 300 and stated that he would not trouble the jury with 
any of the exceptions as they did not, as far as he knew, arise in the 
case. He explained first and third clauses of the definition of the 
offence. 

The case for the Crown as disclosed by the prosecution 
evidence was, that Po Mya and Po Set, his brother-in-law, were in 
their kitchen having their evening meal. They were pointed out 
by Tha Dun who sat down and chatted while they had their meal.. 
Then accused, deceased and Sein Thi came in. It is said deceased 
and Sein Thi were coming to Po Mya to ask him to go and gamble 
at Settdan. Accused saw them passing a liquor shop where he 
was and joined them. All sat there talking. Accused asked the 
deceased to lend him two pice. Deceased said he had not any pice 
and asked Po Mya to lend accused two pice. Po Mya said he had 
not any. The accused said it did not matter and left; not long 
after he returned and came and stood behind deceased with his 
hands behind him and there suddenly stabbed deceased in the back. 
with the knife produced. It is a large pointed kitchen knife with a 
blade 9} inches iong. Po Myaand Tha Dun at once jumped up and 
seized accused calling to him to /o remove and drop the knife. He did 
not do so and they fisted him in the face to make him doso. Ia 

the struggle the three men and deceased got on to the inner room 

which is slightly higher than the kitchen. Accused dropped the 
knife and the deceased lay there. The two witnesses dragged 
accused out of the house and handed him over to the ward headman 
who blew his whistle. The Police came and the accused was. 
handed over to them as the man who had stabbed the deceased. A: 
constable at once returned with the headman and Po Mya to the 
house and they found deceased lying dead with the blood-stained 
knife close by. 


If these be the true facts, it seems clear that it was a case of: 


wilfal murder and nothing less. 


(3) 10 Bom. H. C. R. 25. 
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In his statement to the committing Magistrate accused stated 
that he went with deceased and Sein Thi to Po Mya’s house. 
They played ‘‘ Ket’ with Po Mya who was the “ Daing”. He 
denies asking for two pice and leaving the house. He said “ I 
placed eight annas at stake but Po Mya did not pay its equivalent. 
Moreover Po Mya, Sein Thi and Tha Dun surrounded and fisted 
me. SoJI struck Po Mya with, what I think was, a stick. [I had 
the translation of this sentence checked and corrected by adding 
the words “what I think was”] ‘‘As I was then under the 
influence of liquor I did not know whom it struck. Po Myit was 
near me. I did not stab him with dah.” 

I asked him if he made the statement which was read to him 
and if he wished to say anything more. He said yes, and that he 
di: not fight with deceased with whom he was on good terms. 

Mr. May Oung then opened the case for the defence. He 
stated that there were two points that he would press on the 
earnest consideration of the jury. They were that there was gam- 
bling going on in that house that night and that the prosecution 
witnesses had deliberately denied this; that he would establish it, 
and if so, the prosecution witnesses who had lied on this matter, 
could not be believed at all or that, at any rate, their evidence 
must be received with the greatest caution. The second point was 
that there was absolutely no motive. | 

He then produced his witnesses. The first three were called to 
prove there was gambling that ni:ht and the first also stated that 
accused and deceased were on friendly terms. The third witness 
said he went to Po Mya to collect interest due. Accused, deceased 
and Sein Thi came up. Deceased asked Po Mya to get money to 
gamble and pressed him also to stay and gamble. He refused and 
left. Hesays accused was very drunk. Three other witnesses 
were Called to prove accused and deceased used to go about and 
drink together the last of whom says that on the night of the 
occurence accused and deceased were drinking together whe. Sein 
Thi came up and said to them ‘ Let us go to the gambling—good 
gambling is going on.” 

Mr May Oung then addressed the jury. He emphasised the 
fact that gambling had been going on there and urged it was proved: 
that a row took place in the course of which deceased was stabbed 
and argued that the prosecution witnesses denied it to save them- 
selves from suspicion. He implied that one of the prosecution 
witnesses had stabbed deceased. He tells us that he urged that. 
accused was drunk but I have no note of this nor did I understand. 
that it was urged as affecting the intention to be imputed to the ac- 
cused. He pressed on the jury that there was no motive and lastly 
said that they must be quite certain before they found his client 
guilty. He told us that he did not address the jury as to the law. 

My summing up was recorded by the shorthand writer. I 
explained the first and third branches of the definition of culpable 
homicide amounting to murder in section 300 but I did not deal 
with exception 4 to the section and I did not tell the jury they 
should also consider the possibility of the accused having acted with 
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the intention of merely causing an injury likely to cause death. I 
did place the evidence as to the row over a gambling dispute before 
the jury but did not refer to it in connection with exception 4. I 
did not deal with the accused’s being drunk as affecting his 
intention. 

The certificate that has been granted is not sufficiently clear or 
definite. It raises the question of my omitting to explain to the 
jury the distinction between murder and culpable homicide not 
amounting to murder. This may refer to my not laying before 
them that the intention with which the accused acted might have 
been an intention to cause injury merely likely to cause death or it 
may cover also the omission to refer to the exception which, if 
proved, would reduce the offence to one punishable under section 
304. The second point is that I omitted to direct the jury that if 
they believed there was a row over a gambling dispute and a fight 
during which deceased was stabbed it was open to them to consider 
exception 4. It was however made clear during the argument that 
the first point refers to my not referring to the intention to cause 
injury merely likely to cause death and the second to the exception. 

As to the first it is clear that on the case as put forward by the 
Crown and on the evidence for the prosecution there was no case 
of anything but wilful murder. Then the accused in his statement 
said he was too drunk to know what he picked to defend himself 
with, against the attack of the three prosecution witnesses’ One of 
his witnesses also said he was very drunk. But it is significant 
that none of the witnesses for the prosecution were asked if the 
accused was drunk. I myself questioned one of them and he said 
he got a smell of liquor from him but Mr. May Oung never sugges- 
ted to any of the witnesses that he was drunk at all. There was 
thus nothing but the accused’s own statement and the evidence of 
the third witness for the defence to suggest he was so drunk that it 
would affect the question of the intention with which he acted. 

I will now deal with the second objection before I touch on 
the legal points arising as they seem to me partly to overlap. 

It issaid that accused having stated there was a row over a bet 
which ended in a fight I should have put exception 4 to the jury. 
It is true that the accused did say so, but he does not suggest that 
deceased took any part in this alleged fight. To me he said dis- 
tinctly “‘I did not fight with Po Myit’” and to the Magistrate he 
said “ I did not stab him with da.” The evidence of the only other 
persons who were there, as far as we know, is that there was no. 
such fight. I cannot think that the bare statement of the accused 
that there was a fight compels the Court to put exception r and 4 
¢o the jury. There was no evidence of a fight and even the accused 
én his statement says deceased was not in it even if there was one. 

To come now to the legal points. It is urged that illustration 
(a) to sectiou 299 of the Code of Criminal Proceedure shows that it 
is always the bounden duty of the Judge to explain both culpable 
homicide and murder tothe jury. I cannot agree. An illustration 
to a section cannot extend or restrict the provisions of the section 
to which it is attached. Koylask Chunaer Gosh v. Sonatum Ohung 
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Barootr (4). This particular illustration if it has this effect seems 
wrongly placed. It is attached to a section that lays down the duty 
of the jury and not the duty of the Judge. It cis given merely to 
explain the duty of the jury and cannot be taken as a substantive 
enactment of the duty of the Judge. There are no doubt many 
‘cases in which the Judge should and must explain the distinction 
between culpable homicide and murder. It may be that in most 
‘cases he should do so but it does not therefore follow that he must 
in all cases do so. His duty is laid down in sections 297 and 298 
-and it is there merely said that he must ‘lay down the law:” 
That must be with regard to the case as put forward and as 
‘developed by the evidence: It would be unreasonable for instance, 
to argue that in such a case as is given in illustration (a) to section 
300 the Judge must put all the details of the very complicated 
definitions of culpable homicide and murder together with all the 
exceptions. That would not help the jury and would only tend to 
confuse them and lead them astray. The duty of the Judge must 
be regulated by the facts of the case before him. These facts are 
not merely the facts alleged by the prosecution; they must also 
include the case for the defence. And the Judge is justified in con- 
sidering not only the accused’s statement, which is read as evidence, 
‘but also the case as presented by the counsel for the accused. I am 
far from wishing to confine the case to that put forward by Counsel. 
He may think it wiser to maintain that his client did not do the act 
which caused the death, but if he does so and yet facts appear 
which may rightly be taken to afford a defence, the Court can and 
should put those facts to the jury. But before the judge does so, he 
‘must be satisfied that that there is evidence to support this view. or 
facts from which inferences supporting this view may properly be 
-drawn by the jury. It is not enough for the accused to say ‘‘ I was 
too drunk to know what I was doing ” to make it the bounden duty 
.of the judge to put it to the jury that the accused was so drunk that 
his intention may have been other than what should be inferred or 
imputed. Outside the statement of the accused there was, in this 
-Case, little or nothing to support the plea of such drunkeness. He 
may have been drinking but that is a far cry from such a state of 
intoxication as should be taken to affect his liability. 

In this case the evidence for the prosecution exhibited a case of 
marder and nothing less. Counsel for the crown asserted that 
there was nothing less. Counsel for the defence did not contest 
‘this either in opening his case or in his final address. When I 
summed up he did not suggest that I had omitted to lay before the 
jury any such plea. He said he did not venture to do so, though 
it had been his case throughout, out of respect to the Court. But 
that was surely anerror. No Judge would regard as disrespectful 
& suggestion that perhaps there had been an oversight—certainly not 
4n acase involving such serious issues. It certainly never occur- 
‘ed to me and it did not, as far as I can see, occur to Counsel for 
‘the Crown that there was any such plea. The evidence did not 


(4) I. L. R. 7 Cal. 192, 
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appear to me to afford any real foundation for any such plea and 
so I did nor put it to the jury. 

As to the first ground of the certificate, therefore, I do not 
think that I ought to have put it to the jury that the accused might 
‘have intended to cause injury that was merely likely to cause death. 
Having regard to the whole of the evidence for both the prosecution 
and the defence including the medical evidence and to the case as 
presented by the Counsel, and to the law I do not consider I should 
or ought to have done so though, it may be said, there was some- 
evidence. 

As to the second ground, I think the same. It is not sufficient 
for the accused to say there was a fight to raise the question of the 
exception. It was not sufficient even if there was a fight for he 
must also prove several other matters and in particular that he 
took no undue advantage and that he did not act in a cruel or un- 
usual manner. In this case we have no evidence at all except the- 
accused’s statement that there was a fight. The evidence of the 
prosecution is that there was no such fight. The accused says that 
the fight was with Po Mya, Tha Dun and Sein Thi and that the 
deceased took no part in it. The suggestion put forward is, that 
when attacked by these three he picked up something which he 
thought was a stick and with that he struck Po Mya. He denies 
striking deceased. If we disbelieve him and hold that he did strike. 
deceased, what foundation is there for the exception? Is not this 
defence really that he stabbed deceased by accident? If so there is 
no question of this exception. Can it be said that a man who stabs 
another and causes his immediate death under these circumstances. 
is pleading this exception? His Counsel never affirmatively raised 
it ; he never told the jury what is necessary to establish this excep- 
tion nor how it was to be held to be established in this case. Sec- 
tion 105 of the Evidence Act requires the Court and the jury to 
hold that it does not exist unless and until it is proved by or for 
the accused—that means that all its necessary ingredients must be 
proved. Can it be said that a man who seizes a knife such as the 
exhibit in this case and stabs deceased, who was unaftmed and not 
taking any part in the fight with it, took no unfair advantage and 
did not act ina cruel or unusual manner? Thereis in this case then 
no evidence beyond the statement of the accused of any fight and 
none whatever of any of the other facts that must be proved before: 
the exception is even frzma facie established. There is no evidence 
from which it could legitimately be inferred. Whether there was or 
was not any such evidence is for the Judge, as a matter of law, to 
decide and if he is of opinion that there is no such evidence, then 
he is not entitled, much less bound to put it before the jury. 

In my opinion therefore there was neither non-direction nor 
mis-direction. 

I have not referred to the authorities cited because most, at 
any rate, must be held to have been over-ruled by the Full Bench 
decision of the Calcutta High Court in Aing-Emperor v. Upendra 
Nath Das (2) to which I entirely agree. 

(2) 399 C. W. N. 653. 
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I would only add that I must not be taken to have expressed 
any opinion as to the truth or falsity of any of the evidence given 
in this case. 

PARLETT, J :—I think the first point referred to for consider- 
ation should be answered in the negative. 

A Judicial decision must be taken as arrived at under the 
particular circumstances of the case in which it was given and to 
govern another case only if its circumstances are similar, and I do 
not gather from the published report in A/a Gys v. King- Emperor (:) 
that that principle was intended to be departed from in that case. 

I think that illustration (a) to section 299 of the Criminal 
Procedure Code so far as it explains the duty of the Judge must be 
read with sections 297 and 298, subclause (a) of clause (i) of the latter 
of which sections lays upon the Judge the duty of deciding all ques- 
tions of law arising in the course of the trial, and that the illustration 
means that if the legal question of the distinction between murder 
and culpable homicide not amounting to murder arises in the course 
of the trial, the Judge must explain it to the jury, it being part of 
the law by ‘which they are to be guided; where no such question 
arises, it cannot be said to be his duty to enter into an irrelevant 
explanation which may have the effect of misguiding the jury. 
Nor is there any force in the argument that as the definition of 
culpable homicide is the basis of that of murder it is necessary in all 
‘cases to explain the distinction between the two. It is quite pos- 
sible as the present case shows, to explain fully and correctly what 
murder is, without stating what it is not. 

The plea was never set up that accused was by reason of 
intoxication incapable of forming the intention requisite to consti- 
tate the offence of murder, nor does the record disclose that such a 
plea was maintainable. The Crown preferred a charge of murder 
only and the evidence at the trial was such that, if it was believed, 
the only reasonable conclusion was that the accused did an act 
with such intention as to constitute his offence murder, and nothing 
less, and on the materials I do not think it was open to the Judge 
to suggest that it was anything less. 

he second point in the certificate should also I think, he 
‘answered in the negative. 

The Court is bound to presume the absence of circumstances 
bringing the case within an exception unless and until the existence 
of these circumstances is proved. Where, as here, the exception 
requires the concurrence of several different circumstances before it 
can become applicable there must be material from which the exis- 
tence of each such circumstance can be properly inferred ; such 
material must at the lowest be an allegation by the accused. If there 
is material for inferring some only of such circumstances but not 
others I consider it would not be right for the Judge to raise the 
applicability of the exception before the jury, as by so doing he 
‘might mislead them into contravening section 105 of the Evidence: 
Act. In the present case I am of opinion that the circumstances 
the existence of which might bring the case under the exception ih. 

; ) 3 L. B. R. 75. 
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question could not properly be inferred from the evidence or the 
accused’s statement, and therefore the effect of that exception did 
not fall to be considered. I do not think that the verdict can be 


interfered with. 

Note :—On the prisoner’s petition, praying for clemency the Lieutenant 
Governor in exercise of the power conferred by section 401 of the Criminal Procedure 
Code 1898 was pleased to commute the sentence of death passed upon Nga Mya to 
one of transportation for life by his orcer, dated 18th September 1915. 


IN THE CHIEF COURT OF LOWER BURMA. 


Crv1L REVISION” No. 42 OF 1915. 





MAUNG PO SHIN _..... ies us DEFENDANT— 
APPLICANT. 
vs. 
MAHOMED THUMBI and1 ... es PLAINTIFF— 
RESPONDENTS. 


For Applicant— Dhar. 
For Respondent—None. 
Before Sir Charles Fox, C. J. 
Dated 13th July 1915. 

Landlord and Tenant—Tenant holding over after notice to guit—suit for mesne brofits 

e i Asal Pigs for rent may be amendtd to one for use and occupation. 
ere the plaintifi—Res ents purchased a house from the previous owner 
on 24th April 1914 and gave the old tenants notice to quit their respective rooms by 
the end of June, 

Held that the occupation of their rooms by the tenants up to 30th June was by 
permission or sufferance of the plaintiff and the proper suit was one for rent for use 
and occupation aud the occupation subsequent to 30th June was by way of trespass 
and the suit open to the owner against such a trespasser is one for mesne profits. 

Heid that there is no bar to a suit for rent being amended to a suit for use and 


occepation. 
JUDGMENT. 

Fox. C. J :—The facts before the Court were as follows :— 

The defendant occupied a room in a house which at one time 
belonged to A. Mahomed Eusoof. In a previous suit (No. 4324 of 
1914) brought by the plaintiffs against the 1st defendant for rent 
one Andiappa Chetty produced a mortgage deed by which this 
Eusoof purported to mortgage the house te M. V. E. V. E. Curpen 
Chetty, but as Andiappa Chetty said he was not in Rangoon at the 
time the mortgage was executed he did not prove that the mortg 
had in fact been executed by Eusoof. Andiappa had the house sold 
by auctioneers under a power of sale contained in the mortgage. 
One Kader Bacha bought the house thus sold. Subsequently 
Kader Bacha sold the house to the plaintiff on the 24th April I9I4. 
Several people were living in the house as tenants of Eusoof. The 
defendant was one of them. On the 27th April an advocate on 
behalf of Eusoof sent the first defendant a letter requiring him to 
pay rent to him and to no other person. On the rst June 1914 
the plaintiffs through an advocate gave notice to the tenants of their 
having purchased the house and requested them to pay rent for 
May. The latter also gave them notice to quit the house at the end 
of June, and warned them that if they did not comply with the 


* Application for revision of the decree of the Additional J of Small Causes 
Rangoon dated 25th January 1915, in Civil Regular No. 8065 of 1914. 
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i demand legal proceedings would be taken against them without 

| further reference. On the 25th June another letter warned the 

‘tenants that if they did not quit the house before the 1st July 
they would be charged enhanced rents, and demand was also 
made for the rent of June at the rate at which they had been . 
paying to Eusoof. On the 17th June the plaintiffs insituted suit 
No. 4324 against the defendant for Rs. 9 as being due for the rent 
of the room he occupied in the house for the month of May 1914. 
This suit was dismissed, the learned Judge holding that a suit by 
the plaintiffs for rent did not lie, because (1) they could not be 
regarded as having stepped into the shoes of the original lessor 
Eusoof, (2) the tenants had not attorned to them and their posses- 
sion should be treated as adverse to the new owners, (3) the lease 
was at an end when the interest of the lessor in the property termi- 
nated (4) the suit open to the plaintiffs was one for damages for 
ase and occupation, and a suit for rent could not be allowed to be 
amended to one for damages for use and occupation. 

On the 13th November 1914 the plaintiffs brought the suit 
(No. 8065) now being considered. They claimed Rs. 54 from the 
Ist defendant and his wife for use and occupation of the room they 
occupied in the house from the beginning of May to the begining of 
November. The first defendant pleaded éntfer aia that he had been 
paying the rent of Rs. 9 per mensem all along to Eusoof, but he 
did not prove this. The amount claimed was decreed in favour of 
the plaintiffs. The first defendant seeks revision of the decree on 
the ground that it was contrary to law. 

The two Judgments contain much misconception of the law 
applying to the rights of the plaintiffs as against the defendant if 
they in fact acquired the ownership of the house, and as to the 
nature of the suit for compensation for use and occupation. I will 
deal with this latter matter first; the learned Judge was no doubt 
right in holding that the case of Ramrick Dass vs. Mahomed 

acubj: Dudah (*) was distinguishable from the case before him. 
It was so because the facts and the relations between the parties 
were entirely different. But the principle enunciated in the case 
viz. that a claim for use and occupation only arises where it Is 
shown that the occupation was by permission or sufferance of the 
plaintiff, applied to the case, because according to the plaintiffs’ 
case the tenancy of the defendant had terminated at the end of June, 
and from the rst July he was a trespasser. No suit for ase and 
occupation lies against a trespasser. The suit open to an owner 
against a trespasser who has occapied his land is one for mesne 
profits—Vide Wharton’s Law Lexicon and the references in the 
Civil Procedare Code to such suits. The learned Judge appears 
to have thought that there were two sorts of suits for use and 
occupation, one founded on express or implied contract between 
the owner and the person who has used and occupied his property, 
and the other by the owner for damages for use and occupation 
against one who has wrongfully occupied his property. This is not 
so: in the r4th Chapter of Woodfall’s Law of Landlord and Tenant 
(i) 2 L, B, R. 122; 9 Bur. L, R, 282, 
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the subject matter of the partlcular form of suit is dealt with fully, 
and tbe form of plaint for such a suit givenin Bullen and Leake's 
Precedents of Pleading; the notes upon this form may usefully be 
referred to in order to ascertain the scope of sucha suit. 

In the present case the plaintiffs suit for use and occupation 
‘did not lie in respect of anything being due for use and occupation 
between the rst July and the rst November because between those 
dates the defendant was a trespasser. It did not lie for the month 
of May because the plaintiffs’ proper suit in respect of that month 
was for rent. Assuming that the learned Judge adhered to his 
opinion that section 23 of the Provincial Small Causes ‘ ourts Act 
need not be acted on, if the plaintiffs had proved their title in the 
first suit, the Judge's dismissal of that suit would have been wrong. 
He was in error in thinking that no one but the original lessor can 
sue a tenant for rent. Section 109 of the Transfer of Property 
Act was brought to his notice, and he was right in thinking that 
the section did not apply to the case before him because it was not 
a case of the lessor having transferred the property leasei. The 
section however does not contain the whole law as to the rights of 
an original lessor devolving on or being acquired by another. Such 
rights may be acquired by derivative title by any person who law- 
fully acquires or becomes entitled to the property leased. Some of 
the cases in which the rights of the original lessor devolve on others 
are dealt with in Chapter VII of Woodfall’s Landl rd and Tenant 
dealing with substitution of parties to the contract of tenancy. In 
view of One contention put forward by the defendant in the case, 
it may be noted that the rule thata tenant may not dispute his 
landlord’s title applies only to the title of the original lanclord who 
let him into possession and not to that of an owner who has 
acquired the property by some title derived from the original lessor 
vide Woodfall P. P. 290 and 626. 

If a tenant does not dispute the title of a derivative owner who- 
sues him for rent ina Small Cause Court in this Province due 
attention should be paid to the provisions of Section 23 of the 
Provincial Small Cause Courts Act. 

Although these subjects were referred to in the first suit which 
is not being dealt with by me, I may remark that attornment by 
tenants is necessary in only the fewcases referred to in Woodfall. 

The learned Judge also misread section 111 (c) of the Transfer 
of Property Act which did not in any way apply to the case before 
him. 

Further I may say that there is no bar to a suit for rent being 
amended to a suit for use and occupation. 

For the reasons I have given I hold the decree impeached was 
wrong in law and I set it aside and dimiss the suit with costs. 

The plaintiffs must also pay the defendant’s costs of this 
application —2 gold Mohurs allowed as advocates fee. 
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IN THE CHIEF COURT OF LOWER BURMA. 
CiviL MISCBLLANEOUS APPEAL” No. QI OF IQIS5. 


U. WILATHA ses aes — ... APPELLANT. 
v8. 
U. THIRI swe ses ms ae RESPONDENT. 
Before Mr. Justice Twomey and Mr. Justice Ormond. 
For appellant :— Maung Kin. 
For respondent :—Po Han. 
= — Dated 13th July 1915. 
Burmese Buddhist Law—Buddhist Monk's arrest in execution o decrac—Presumption 
as to power of disposal—Civs! Proocedure Code (Act V of 1908) order XXV rule r. 
Heid that, ander Buddhist Law a ma.i’s interest in his property ceases when he is 


ordained as a Buddhist monk, though according tocertain texts he may receive gifts 
after ordination. 


Hiald farther that there is a strong presumption that a Buddhist monk has no 
property over which he has rights of disposal. 

The Bench thought that the expediency of supplementing order XXV rale 1, Civil 
Procedare Code, so as to include cases im which a Buddhist monk is the sole plaintiff 
many be considered with advantage by the Legistature. 


JUDGMENT. 


The appellant U. Wilatha, a Buddhist Pongyi has been 
committed to the Civil Jail in execution of a decreein a Civil 
Suit.in which he was the Plaintiff. The suit was dismissed 
and U. Wilatha was ordered to pay costs which amount to over 
Rs. 600 the yreater part of this sum being made up of advocates’ 
fees. It appears that he is in occupation of certain Kyaungs, but 
it.is not shown that he has any power of alienating them and even 
if they are Poggaizka property it seems doubtful whether he could 
do so vide Maung Talok vs. Ma Kon (1) The position of Buddhist 
Monks generally with regard to the holding of property was fully 
considered by Mr. Buryess in Ma Pwe vs. Maung Myat Tha (2) in 
which case he held that a man’s interest in his property ceases 
when he is ordained as a Buddhist monk, though according to 
certain texts he may receive gifts after ordination. 

There is, to say the most, a strong presumption that a Buddhist 
monk, has no property over which he has rights of disposal and 
that presumption has not been rebutted in the present case. 

We direct the Appellant’s release. It is a hard stinge on 
the kespondent that he has no means of recov ring his costs. 
Order 25 Rule 1 does not provide for the case aid we think that 
the expediency of supplementing that rule so as to include cases 
in which a Buddhist monk is the sole Plaintiff and in which the 
defendant applies for security for costs might be considered with 
advantage. 








* Appeal against the order of Robinson J. sitting on the original side, dated r4th 
May 1915, in Civil Execution No. 124 of 1,15 Committing the appellant to jail. 
(x) U. B. R. (1892—96), Vol. II, p. 78 
(2) U. B. R. (1897— 1901), Vol. II, p. 54. 
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IN THE CHIEF COURT OF LOWER BURMA. 
CrviL First APPERAL No. 21 OF 1914. 
RAMDAYAL ove ose -. APPELLANT. 


vs. 
KUMAR GANGADHAR BOGLA & another—REsPonpEnts,' 


Before Mr. Justice Twomey and Mr. Justice Ormond. 
Dated 30th April rors. 

Stamp Aci (II of 1899), Sch. I, Avt.1—Account book entries, tf required to be 
stamped— Admissible in evidence. 

The account book entries are not liable to stamp duty and are admissible in 
evidence for what they are worth. 

Galstaun v. Hutchison, 15 Ind. Cas. 979; 39 C. 789; 16C. W. N. 945° Brojender 
Coomar v. Bromomoye Chawdhrani, 4 C. 885; 3C.L.R. 520; 2ShomeL. R. 177, 
referred to and followed. 


JUDGMENT. 

Twomey, J.—The learned Judge on the original side has held 
that if the clerk or cashier, Jagganath, made entries in Ramcha- 
ran’s account books in respect of sums advanced to Jagganath and 
if Jagganath had authority to make entries on behalf of his em- 
ployer, Shoshi, agent of Mohori Bi, the entries should be construed 
each as an acknowledgment of a debt and would, therefore, be liable 
to a stamp duty of one anna for each entry under Article 1, Sche- 
dule I, Stamp Act, and being in fact unstamped the entries are in 
admissible in evidence. 

We are unable to concur in this view. From the reasoning in 
Galstaun v. Hutchison (*) and the earlier case of Brojender Coomay 
v. Bromomoye Chowdhrané (2), cited therein, we have arrived at the 
conclusion that a book entry such as described may be an acknow- 
ledgment that the amount stated therein has been advanced, bat it 
is not an acknowledgment of a debt. Whether the sum noted as 
advanced is due depends on the state of the account between the 
parties. We are of opinion, therefore, that the account book en- 
tries are not liable to stamp duty and are admissible in evidence for 
what they are worth. We are unable to say how far the learned 
Judge’s decision has been affected by the exclasion of Ramcharan’s 
account book entries and in order that this evidence may be admit- 
ted fand taken into consideration, we deem it necessary in the 
interests of justice to remand the case, although it may be argued 
that a remand in such circumstances is not strictly covered by the 
provisions of Order XLI, rule 25. 

The plaintiff will be at liberty to prove the entries and it will 
be open to the defendant to rebut this evidence by showing, for 
example that there are no corresponding entries in the account 
books of the deceased Mohori Bi. 

The learned Judge will then record fresh findings on the issues 
already found and will return the additional evidence with the find- 
ings and the reasons therefor in order that this appeal may be 
finally disposed of. 

ORMOND, J.—I concur. 

CASE REMANDED. 


(1) 15 Ind. Cas. 279; 39 C. 789; 16C, W.N. 945. 
(2) 4 C. 885; 3 C. L. R. 520; 2 Shome L. R. 177. 
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IN THE CHIEF COURT OF LOWER BUKMa- 
SpgciIAL CIVIL 2ND APPEAL” No. 160 OF 1915. 


MI AMINA and 6 others _... ee» PLAINTIFF— 
APPELLANTS. 
VS. 
KARAM ALI aig see ... DEFENDANT— 
RESPONDENT. 


For Appellants—S. M. Bose. 
Before Mr. Justice Parlett- 
Dated 16th July 1915. 
Mahomedan Law—Preemptson— Egusty and Justice —Clog on trans fer— Delay. 
Held following the ruling in 8. W. R. 309, that the exercise of the right of 
eemption is generally adverse to public interest and that the administration of 

ustice and equity does not require its introduction in this province. 

Hed further that in this case g months were allowed to pass without the claim 
being brought though the rule of Mahomedan law is that the right of preemption 
must be asserted with the utmost promptitude. 


JUDGMENT. 

PARLETT, J:—The appellants are the heirs and legal repre- 
sentatives of Karban Ali, who sued to enforce a right of preemption 
over a house and site sold by Abdul Aziz to Karam Ali, he being the 
owner of adjoining property. The Sub-Divisional Court granted a 
decree against which Karam Ali appealed, one of his grounds being 
that the claim fcr preemption of an adjoining land is not governed 
by section 13 of the Burma Laws Act. The Divisional Court held 
that as no question of succession, inheritance, marriage or caste, or 
any religious usage or institution arises, Mahomedan Law was not 
applicable under that section. The correctness of the view that 
section 13 (i) is inapplicable, is not contested in this appeal, but it 
is contended that under clause (3) the claim to preemption should 
in this case be dealt with in conformity with Mahomedan Law as 
such a decision would be according to justice, equity and good 
conscience. Two cases are cited both from Allahabad and neither 
of very recent date. (1) The latter of these by no means impresses 
me with the view that to introduce into this country the clog upon 
transfer involved in the Mahomedan Law of preemption would be 
to further the ends of justice and equity. On the contrary, I feel 
strongly, as was said in Nusrut Kezsa vs. Umbul Khyr Bibee |) 
that the result of the exercise of this right is generally adverse to 
public interest. The fact that I am unable to find a single reported 
case where the right has been recognized by the Courts of Burma 
confirms me in my view that the administration of justice and 
equity does not demand its introduction. I therefore dismiss the 
appeal. I may add however that had my decision as to the Law 
applicable been different, the suit would still have failed on another 
ground. The right of preemption under Mahomedan Law must 

* Appeal against the judgment and decree of the District Judge of Arakan dated 
r6th July rors, in Civil Appeal No. 3 of r915 reversing those of the Sub- Divisional 
Court of Kyauktan in a suit for exercise of a right of preemption of an adjoining land. 


(x) VI N. W, P. Reports. 28. (1873) and VII All. 775. (1885.) 
(2) VIII W. Rs 309. 
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de exercised with the utmost promptitude (3) and it is quite impos- 
sible to hold that that condition was fulfilled in this case. The res- 
pondent had admittedly been in possession of part at least of the 
property for more than a year before the suit was filed, and though 
the suit was held not barred by limitation as it was brought within 
a year from the registration of the deed of sale sought to be im- 
peached, yet it was not brought till nine months after the registra- 
tion, a delay which especially in view of plaintiffs’ knowledge as a 
neighbour of respondent’s prior possession is fatal to his claim. 


IN T.E CHIEF COURT OF LOWER BURMA. 


CIVIL 2ND APPEAL * No. II OF IQI4. 
MA TUN wae oe ee APPELLANT. 


VS. 
MA WAING THA and 4 others er RESPONDENTS. 
‘or Appellant—Chari. 
For Respondents—Villa. 
Before Sir Charles Fox, Chief Judge, 
Dated 17th May 1915. 
Morteage—Benamidar Mortgagee, his right to sue—Mortgagor, whether can object to 
amorigagee’s ri ght—Civil Procedure Code s. r0o—Lvidence Act s. 92. 


A benamidar has a right of suit on a mortgage of immoveable property in bis’ 


favour and it is not open to the mortgagor to raise any question as to the rights of 
the benamidar to recover the mortgage debt. 


To allow a mortgagor, when sued on a mortgage by the mortgagee, to raise ques 
tion as to whom the money Ient came from and as to some one other than the mort- 
gegee named in the document being entitled to recover, might throw an intolerable 


rden on mortgagee-plaintiffs and encourage harassment of creditors by fraudulent 
-debtors. 


Fox, C. J :—The plaintiff is the widow of Shwe Gan who was 
the son of San Bwin and Ma Aung. Admittedly the original: 
defendant Maung Pe whose legal representatives are the respon-' 
dents on this appeal executed a mortgage bond in favour of Shwe 
Gan for money lent. Shwe Gan died and the plaintiff obtained a 
certificate to collect debts due to him. She sued Maung Pe, to 
recover the amount due on the mortgage bond. He pleaded that 
the money had been lent to him by San Bwin and Ma Aung and! 
that he had repaid the amount due to Ma Aung. The latter ad- 
mitted receipt. Both Courts have held that Shwe Gan was a mere 
benamidar of his parents and that the plaintiff could not recover 
in the suit. In an appeal under section 100 of the Code of Civ 
Procedure, this Court is bound by the Divisional Court’s decision 
On the facts. The question of law involved in the case is whether 
it was open to the defendant to plead that the real mortgagees were 
San Bwin and Ma Aung although the document of mortgage 
Stated that Shwe Gan was the mortgagee and made the amount 
lent repayable to him. On the finding of the Divisional Court it 
must be taken that Shwe Gan merely was a benamidar, and the 

A G ng 5 fcaetes a inc ued al e of Toangod 

: ainst the ivision e 
dated phoebe 1913, {n Givil Appeal No. 14 of 1912 Soholding the judgment and 
decree of the Sub-Divisional Court of Nyaunglebin in Sait No. 10 of 1911. 
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case of Munshi Basiruddin Ahmed vs. Mahon ea _.. Patwart (1) 
has been cited in support of ihe propestiic” that a uc samidar ca®- 
not sue for recovery of a mortgage debt. 

This decision purported to be based on practically uniform 
decisions of the Calcutta High Court. There had however been 
decisions of that Court to a contrary effect—see Bhola Fershad vs. 
Ram Lal (2) and Sachitananda Mohapatra vs. Balaram Goram (3). 

The Allahabad High Court had in Yad Ram vs. Umrao Singh (4) 
expressly ruled tothe contrary. It appears to me that this decision 
is of greater weight than those of the Calcutta High Court which 
held that a benamidar had no right of suit. In Nand Kishore Lal 
vs; Ahmed Ata (5) Burkitt, J. pointed out an error in the recording 
of a quotation in the Judgment of the Privy Council in Gopee 
Krista Gasain vs. Ganga Persad Gasaim (6) made in one of the 
Calcutta High Court cases and in Mahendra Nath Mookerjee vs. Kali 
Prasad Johars (7) Banerjee J, adinitted the error, but adhered to the 
view that a benamidar had no right of sait for recovery of immove- 
able property. The Allahabad cases appear to me to show that 
there is no strong foundation for this rule of law, and there is cer- 
tainly no such foundation for the rule that a benamidar has no 
right of suit on a mortgage in his favour. 

If, as I hold, the plaintiff in this case although she may be 
the legal representative of a mere benamidar hada right to sue 
on the mortgage the further question arises whether it was open 
to the defendant to raise and have tried in the suit the question 
whether the mortgagee was a mere benamidar. In my opinion he 
was not. It was not open to him to repudiate his own deed in 
writing, and to contend that although by the document he promised 
to repay the money to Shwe Gan, he in fact promised to repay it 
to Shwe Gan’s parents San Bwin and Ma Aung. To allow him 
to do so would be an infringment of the principle, if not of the actual 
letter of section 92 of the Kvidence Act. The dispute between the 
plaintiff and her mother-in-law as to who had the right to mortgage 
money was no concern of the defendants. He paid the money to 
Ma Aung’s agent knowing full well that the plaintiff claimed it. He 
did so at his own risk and he has only himself to blame if he has 
to pay it over again to the plaintiff. 

To allow a mortgagor when sued on a mortgage by the mort- 
gagee to raise questions as to whom the money lent came from and 
as tosome one other than the mortgagee named in the document 
being entitled to recover it, would be to allow a course which might 
throw an intolerable burden on mortgagee plaintiffs and encourage 
harassment of creditors by fraudulent debtors. 

Following the course taken in Ram Bhurosee Singh vs. Bissepur 
Narain {8) I hold that it was not open to the defendant to raise 

(2) (1896) I L. R. 24. Calc. 34. 
R. 24. Calc. 644. 
I R, 21. All. 380; A. W. N. (1899) 13. 
I R. 18. All. 69. 
) eed 6 Moore I. A. 53; 4 W. R. 46 (P. C.,). 
(7) (1902) I. L. R. 30. Cale. 265; 7 C. W. N. 2ag. 
(8) (1872) 18 W. R (454) 
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any question as YéedenHeht of the plaintiff to recover on the 
mortgage. eee 

The appeal is allowed. The decrees of the Lower Courts are 
set aside. 

There will be a mortgage decree in the plaintiff's favour for 
Rs. 950 principal and Rs. 228 interest up to the 13th February 
1g1x and further interest at the rate of Rs. 2 per cent. per mensem 
from that date until the 13th February 1916 which is the date 
fixed for payment into Court together with costs of the plaintiff in 
all the Courts— in default of payment the property in the mortgage 
- be sold and the usual consequent orders to be entered in the 

ecree. 3 


IN THE CHIEF COURT OF LOWER BURM.\ 


CRIMINAL APPBAL” NO. 4II OF IQI5. 
NGA SHWE KIN ses si APPELLANT. 
Vs. 





EMPEROR sh Jes RESPONDENT. 
Before Mr. Justice Twomey. 
Dated 26th June rgI5. 

Penal Code (Act XLV of 1860), Seetsons 87, 90, 70g—Death caused by consent under 
mai sconce plion of fact—ZJntention or knowledge of accused. 

The deceased, a middle-aged man believed himself to have been rendered da- 
proot by charms and asked the accused to try a daon his right arm. The accused 

lieved in the pretence of the deceased and inflicted a blow with a da with moderate 
force, with the result that the arteries were cut and the deceased bled to death. 

Aield, setting aside the conviction under section 304, Indian Penal! Code, that 
the case was governed by sections 87 and go, Indian Penal Code, and that the accused 
had no intention of causing death or grevious hurt and that he might not even have 
known that his act was likely to cause any such result. 


JUDGMENT. 


The deceased Pan Zan, a middle-aged man, was a belicver in 
charms and apparently believed that he had rendered himself da- 
proof. In the course of an ordinary conversation he said to the 
appellant, Shwe Kin, “‘ I am da-proof. I am not afraid of da or 
stick and he told Shwe Kin to “ test and see.” Uttering the 
words of some charm he put out his right arm and Shwe Kin cut 
the arm with his da. It then appeared that Pan Zan was not invul- 
nerable after all. Pan Zan did not reproach the appellant with 
having given too vigorous a cut, but only said ‘ I made a mistake. 
I ought to have taken my coat, then the da could not to have cut 
my arm.” Unfortunately arteries were cut and Pan Zan’s com- 
pan ons being ignorant of the proper method cf checking arterial 
bleeding, he bled to death. The place of occurrence was far from 
medical aid in a remote part of the Prome District. The learned 
Sessions Judge has found Shwe Kin guilty of culpable homicide 
not amounting to murder under section 304, Indian Penal Code, 
sentenced him to suffer rigorous imprisonment for three years, 
holding that he must have intended to cause such injury as was 
likely to cause death and that though Shwe Kin believed Pan Zan 


* Appeal from an order of the Sessions Judge of Prome, dated the 26th May 
1915, passed in Sessions Trial No. 31 of 1915. 
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to be da-proof, that belief did not justify him in inflicting so severe 
a wound by way of experiment. 

The wound is described as follows :—An incised wound, below 
and in front of the right elbow 3% inches long, 2 inches broad, 
cutting through all the soft structures including the main blood 
vessels and into the bone to the extent of about quarter an inch. 

The da had a blade 16} inches long and the weight of the da 
was 60 folas. The Medical Officer says that with such a weapon 
** moderate” force would be required to cause the wound. 

The case is governed by sections 87 and go, Indian Penal 
Code. The deceased gave his consent under a misconception of 
fact, erroneously believing that he was proof against da cuts. But 
it cannot be said that the appellant knew of this misconception or 
had reason to believe that the deceased was mistaken in thinking 
himself invulnerable. He is a youth of 19 and the probability is 
that he really believed in the pretence of the deceased, a much elder 
man than himself. Burmese cultivators are notoriously credulous 
and seeing that Pan Zan was willing to put his pretentions to proof 
on his own person, Shwe Kin probably expected the edge of the a 
to be chipped or turned aside. The appellant certainly had no 
intention of causing death or grievous hurt, and I think it is highly 
doubtful whether he can properly be said to have known that his 
act was likely to cause any such result. In the first place, he did 
Not use great force, secondly, he had Pan Zan’s assurance that he 
was invulnerable and the appellant was too ignorant to see the 
absurdity of it, /astly, he inflicted the cut on the part of the body 
specially presented for the purpse by the deceased and this more- 
over was a part not ordinarily regarded as a vital part. 

Iam of opinion that the case was within the exception set 
forth in section 87, Indian Penal Code, which deals with acts done 
by consent which are not intended and not known to be likely to 
cause death or grievous hurt. 

The convinction and sentence are set aside and the appellant 
is acquitted and will be released, unless he is liable to be detained 
on any other charge. 

Conviction set aside. 


IN THE CHJEF COURT OF LOWER BURMA, 


CRIMINAL REVISION No. * 188B OF 1915. 
MAUNG TUN MYAING vs. NGA KAUK SAN & 3 others. 
Charged under section 379, I. P. C. 


Dated the 2nd day of September 1915. 

Criminal Proctdure Code—Session Judge examining tha record of acase tried by a 
Court subordinate to himand finding no cause to inter fere--Subsequent application for 
review by him—Procedure to be foltowed. 

A Sessions Judge examined the record of a case tried by a Court subordinate to 
him but found no cause to interfere. Subsequently an application was made by the 
complainant in the origenal case to review the order of discharge in that case. 

Acid that the Sessions Judge was not precluded from dealing with the application 
and altering his view, if the arguments laid before him led him to do so. 


—<—_ << 


* Review of the order of the 3rd Additional Magistrate of Nyaunglebin dated the 
28th day of May 1915 passed in Criminal Trial No. a2 ot rg15. 
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JUDGMENT. 

PARLETT, J:—Maung Tun Myaing prosecuted four persons 
under sections 379 and 381 of the Indian Penal Code before the 
‘third Additional Magistrate of Nyaunglebin who on 28th May 1915 
discharged them all. 

On the 1st July on perusal of the statement of the cases dealt 
with by the Criminal Courts’ in Pegu District during May, the 
Sessions Judge called for the proceedings in the case. On the 12th 
July the Sessions Judge ordered the record to be returned ‘‘ On a 
perusual of the record no cause appears for interference.” 

On the same day an application was filed by an advocate on 
behalf of Maung Tun Myaing asking the Sessions Judge to reopen 
the case in which the Magistrate had discharged the accused, and 
the Judge called for the proceedings. Ont1gth July he returned the 
petition to be presented to the Chief Court as the case had been 
before him in revision. The application was then filled in this 
Court. I doubt whether the order returning the petition for pre- 
sentation to this Court was correct as I know of no provision for 
such a course. I think the correct procedure would have been to 
deal with the petition, and if it was rejected, to leave the petitioner 
to take any further steps which he might be advised to take. 

I think however that the Sessions Judge may have regarded a 
consideration of the petition on the merits as being of the nature of 
a review of his order of 12th July returning the proceedings, and 
therefore have thought that he was not competent to enter upon it. 

Though however a mere perusal of the record may not have 
disclosed sufficient cause to the Sessions Judge to interfere of his 
own motion, when the complainant came forward and alleged 
specific reasons for interfering, I do not think the Sessions Judge 
was precluded from hearing him, and if the arguments led him to 
‘do so, from altering his view. I think therefore that he should 
have heard complainant’s advocate, and if he was of opinion that 
‘there were grounds of reopening the case against any of the accused, 
he should have given him or them an opportunity to show cause 
against that being done. The application will therefore be returned 
to the Sessions Judge for disposal accordingly. 


IN THE CHIEF COURT OF LOWER BURMA. 
CRIMINAL REVISION * No. 170-B OF I9QI5. 





N. M. DEY ... eke ves ule APPLICANT. 
Vs. 
KING-EMPEROR ae is er RESPONDENT.. 


For Applicant—N. C. Sem. 
Before Mr. Justice Parlett. 
‘Dated, 23rd August, 1915. 

Poisons Act—Aet No. I of 1904- Rules under S. 29 of the Act—Retas/ sale of 
Cyanide of Potassium—sS. 10 clause (a) and (b)—whether qualified to att as a chemist and 
druggist—ar and 32 Vic. cap. CXXI—S. 1 of 3a and 33 Vict. cap. CKVI1.—Sale 
wholesale or retail. 

* Review of the order of the Western S. D. M., Rangoon dated 12th June rg15 in 


Summary Trial No. 184 of 1915 convicting the applicant under S. 7 (1) Poisons Act I 
of 1904 and sentencing him to a fine of Rs. 5r. 
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Where the applicant who was admittedly not a bopper as a Chemist and Drug- 
gist under s. 31 and 32 Vict. Cap. CXXI or as a legally qualified medical practitioner 
within the meaning of section 1 of 32 and 33 Vict. cap. CXVII contended that he 
possessed qualifications which would entitle him to be so registered, 

Held that the provisions of the English Acts were clear and unless a person was 
registered in one or other capacity he cannot sell poisons under the law in force in 


.the United Kingdom and cannot also claim exemption under clause (b) of section ro. 


of the Indian Poisons Act. 


As regards the contention that the sale was retail and not wholesale because the 
bottle in which the poison contained was an opened. 


Held that the sale was retail as drugs are commonly sold in unopened bottles, 
and the quantity sold was only 1 Ib. and could not be for commercial purposes, as the 
sale was for cash and was not made to an ostensible trader who meant to retail it 
to others hut to some unknown person. 


ORDER. 


PARLETT J :—The petitioner was prosecuted for selling 1 lb. of 
cyanide of potassium in contravention of the rules under section 29 
of the Indian Poisons Act 1904 (1 of 1904) and published in Judi- 
cial Department Notification No. 24 dated 8th February 1909. 
He holds a diploma as qualified Medical practitioner granted at 
Bombay but he is also’'a chemist and druggist. Itis quite clear he 
did not make the sale in exercise of his profession as a medical 
practitioner so that the exemption granted by clause (a) of 
section 10 of the Indian Poisons Act did not apply. At the trial 
he also admitted that he was not duly qualified to act as a chemist 
and druggist under the law for the time being in force in the United 
Kingdom and accordingly the exemption granted by clause (9) of 
the same section did not apply to him and he pleaded guilty, and 
was convicted and fined Rs. 51. : 

His application for revision was admitted because it was 
stated that the admission of his non-qualification as a chemist or 
druggist under the law in force in the United Kingdom was made 
under a misapprehension and that he was in fact so qualified and 
I allowed the matter to be argued so that it might be shown, if it 
could be, that he was so qualified. Reference was made to 31 and 
32 Vict. Cap. C XXI and 32 and 33 Vict. Cap. C XVII. The 
general effect of those enactments appears to me to be that it is. 
unlawful for a person in any part of Great Britain to sell poisons 
unless he is registered asa Chemist and Druggist under 31 and 
32 Victoria Cap. C XXI or has been registered as a legally qualified 
medical practitioner or falls into certain other classes which have 
no application to the present case. The petitioner is admittedly 
not registered as a Chemist and Druggist under 31 and 32 Vict. 
Cap. CXXI nor ishe registered asa legally qualified medical 
practitioner within the meaning of Sec. 1 of 32 and 33 Vict. Cap. 
C XVII but it is said that he possesses qualifications which would 
entitle him to be so registered. The provisions of the English Acts 
however appear to me to be clear and to require the registration of 
a person in one or other capacity before he can sell poisons under 
the law in force in the United Kingdom. Not being so registsred, 
petitioner is not qualified to act as a chemist or druggist under 
the law in force in the United Kingdom and he cannot claims 
exemption under clause (4) of Sec. 10 of the Indian Poisons Act. 
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A point was also raised in argument that as the rules apply 
only to sales by retail they were not infringed in the present case 
as the sale in question was wholesale. The rules, it is true, apply 
only to retail sales, and apparently wholesale sales remain 
ancontrolled. The only ground suggested for holding the sale in 
this case to have been wholesale is that the bottle in which the 
poison was sold was unopened. That however is a manner in 
which ordinary retail sales of drugs are commonly made and the 
argument has no force. The act and rulesdo not define retail 
and wholese sales but I fe:l1 no doubt whatever that the fresent 
sale was retail. It was of only 1 lb. of cyanide and was combined 


with a sale of 1 Ib. of nitric acid, certainly a small quantity for. 


commercial purposes: it was for cash and was not made to an 
ostensible dealer who meant to retail it to others, but to some 
unknown person, evidently either the counterfeit coiner Ah 
Choung himself or an emissary of his. It was certainly retail. 

As regards the sentence, I do not consider it unduly severe. 
The facts of the case show the need of regulating such sales and 
the fact that the rules have hitherto been commonly broken is no 
ground for special leniency. The application is dismissed. 


IN THE CHIEF COURT OF LOWER BURMA. 
CRIMINAL RBVISION *° No. 130 B oF 1915. 
KING-EMPEROR eee sae ... APPLICANT. 
vs. 

NGA AW cae ove ue ee. RESPONDENT. 





For Applicant—Mr. Eggar. 

For Respondent—Nil. 
iste": <:, Before Mr. Justice Twomey. 
 QpICS nee FB ld Dated 7th July 1915. 
eben Recise Act S. 51—Possession of over ¢ quarts of tari. 

.. Where the accused had fixed ten receiving pots on his two toddy trees the pre- 
vious night and the Excise Officer early next morning found that these pots contained 


84 quarts of Toddy. 

oc Aleld that the accused was rightly convicted under section 51 of the Excise Act 
of possession of that amount as being in possession of the tari and the pots. He is in 
passession of the éars in the pots whatever the quantity may be for he knows that the 
fesult of affixing the pots is that they will receive /ers and it is his business to know 
the maximum quantity likely to be received. 


RDER. 

Sahiba aL Cara following reference has been made to this 
Coaort by the District Magistrate, Thayetmyo :— 

“I doubt if the Magistrate has correctly interpreted the 
meaning of Criminal Revision No. 748 of 1902, Page, 214 Lower 
Burma Rulings Volume I. 

The facts are that the accused was working two toddy trees 
and early one morning the Excise officer found ten pots in the trees 
that is—pots hung under the tapped portion of the tree to catch 
the Sap. These pots contained 84 Quarts of Toddy. Accused 


* Review of the order of the Additional Magtstrate of Allanmyo dated 27th April, 
1915 in Criminal Trial No. 96 cf 1915 fining the Respondent Rs. 20 for an offence 
under section 51 Excise Act. 
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was held to be in possession of this amount and was convicted 
under section 51, Excise Act. 

I do not think that constructive possession of the kind is 
punishable under section 51 and I submit the proceeding to the 
Chiet Court with a recommendation that the conviction and 
sentence be set aside and accused acquitted.” | 

The Assistant Government Advocate has been heard in support 


‘of the conviction. The accused admitted that the two tari palms 


were his and that he and his brother climbed them, but he said 
that only eight of the ten receiving pots found on the trees were 
his. He made no attempt to prove that any one but himself and 
his brother had affixed the pots to the tree and in the absence of 
evidence to the contrary it was rightly presumed that the pots were 
his. It is true that a man who affixes receiving pots toa tafi 
palm cannot know till he examines the pots how much tari they 


‘contain and it is only when they contain over 4 Quarts that the 


question of an offence under the Excise Act can arise. But every 
toddy climber presumably knows the limits of fluctuation in the 
yield of a given tree in a given period of, say, 12 hours if a given 
number of pots is affixed toit. He will know the maximum quan- 
tity that can be drawn off by, say, Io pots as in this case. Being in 
possession of the trees and the pots he is in possession of the tari in 
the pots whatever the quantity may be, for he knows that the result 
of affixing the pots is that they will receive tari and itis his busi- 
ness to know the maximum quantity likely to be received. If the 
ae on examination are found to contain more than 4 quarts he is 
jable to prosecution but he can rebut the charge by proving that 


‘Owing to exceptional unforeseen circumstances the quantity received 


in the pots was unusually great and that under normal conditions 
the quantity received would not exceed 4 quarts. The burden of 
proving any such circumstances would clearly lie on the accused 
under section 106 Evidence Act. 

There is no reason to interfere with the conviction in this case. 


IN THE CHIEF COUKT OF LOWER BURMA, 


CRIMINAL REVISION * No. 133 B. OF 1915. 


S. P. GHOSH __... oh bee ... APPLICANT. 
vs. 
KING-EMPEROR Pe as .. RESPONDENT. 


Before Sir Charles Fox, Chief Judge, Mr. Justice Ormond and 
Mr. Justice Twomey. 
For Appellant— 
For Respondent— 
Dated 4th March 1915. 
Criminal Procedure Cods—S. 305—Trial by Jury— Judge bound to accept unaxi mors 
werdict of Jury—512 of the Lower Burma Courts Act—Scope of Full Bench’s power to 


vevicw and Government Advocate’s Power to certify—LEffect of Government Advocate’s 
Certificate—Lvidence Act section 114. 


Si SS a ES EE ERG 
_ * Review of the order of the Hon. Chief Judge dated 7th May 1915 in Session's 
Trial No. 19 of 1915. 
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Where, in a trial by jury at a Sessions of the Chief Court of Lower Burma, 
the accused was charged, along with some others, of the offence of dacoity but the 
jary unanimously acquitted him of that offence but corvicted him of the offence of 
abetment of robbery and the presiding Judge accepted the verdict, 


Br 
Aeld, that under section 305 of the Criminal Procedure Code the Judge was. 


bound to accept a unanimous verdict of the jury and so there was no error on the 
Judge's part in accepting it in this case. 

Regarding the contention that the verdict of the jury itself was illegal, 

Ald, that this Bench cannot enter into this point as it is not included in the 
certificate of the Advocate-General which certificate had not the effect of opening the 
whole case as if on appeal. 

Held, further, following 35 Mad. 397 that the Court dealing with the case on 
the certificate cannot deal with any other part of the case until it has determined that 
there has been an error on the part of the Judge on some point contained in the 
certificate. 

As regards the contention that the accused having been charged with dacoity 
only, could not be convicted of abetment of rcbbery whether he was present or not 
present at it, 

Held, that when a charge of a graver offence gives to the accused notice of all the 
circumstances goin, to constitute a minor offence, he may be convicted of the minor 
offence, though that offence was not separately charged against him, 

Held, further, that notwithstanding that the prosecution’s case was that he was 

ent atthe robbery, section 114 of the Penal Code would not be a bar to his convic- 
tion of abetment of robbery. 

As to the contention that the conviction was illegal as not being in accordance 
with any direction of the Judge as to what constitutes abetment and that the jury 


must have acted on their own ideas as to the abetment which may not have been in. 


accordance with the law of ahetment stated in the Penal Code, 

Held, that the special verdict of aiding in and abetting the robbery was a per- 
fectly reasonable one from the point of view of laymen and that the accused had no 
reasonable ground for complaint as the jury convited him of a less grave offence 
than what the Judge told them he should, on one view of the facts, be convicted of. 


JUDGMENT. 


Fox C. J :—The accused S. P. Ghosh was tried with 5 other 
occused at a Criminal Sessions of this Court at which I presided 
on the following charge :— 


‘‘ That you on or about the 31st day of March 1915 in the 


Pegu creek near Dawbong committed dacoity in that you con-. 


jointly confined Maung Lun Maung and his crew, beat them and 
robbed them of Rs. 20”. 

The general effect of the story of Maung Lun Maung and 
those with him was shortly as follows. Ejight of them were going 
up the Pegu river at night in a Burmese paddy Boat: the helm of 
their boat fouled the anchor chain of a barge anchored in the 
stream. One of the crew of the Burmese boat fell into the river. 
Lun Maung asked the men onthe barge to send their sampan to 
rescue the man, but they refused to do so, and they tied the helm 


of the Burmese boat to the chain of the barge and would not release 


it. A sampan put off from the barge to another barge anchored 
near by and brought back some Indians. The Burmese were then 
told that the clerk had come and that they must come on to the 
barge. They got on to it and were told to go into a small room on 
the deck. When they went in they were told by the 3rd accused 
S. P. Ghosh to sit down. He asked them their names and took 
them down in writing. When this was done the rst accused in the 
case demanded to know which of them had abused him, and with- 
out more kicked Lun Maung severely. The 2nd accused then seized 
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him by the hair and pressed his head down and the rst accused 
beat him very severely with a stick. He also beat others, and all 
the Indians in the room set toeither kick or beat the Burmans. 
Two Indians stood at the door armed with dahs evidently to pre- 
~ ~ want the Burmans leaving the room. While the assault was going 
on the rst accused demanded payment from Lun Maung of Rs. 20 
under the threat of the assault on him being continued to extreme 
lengths. Lun Maung through fear of this threat asked one of his 
men to get the money. This man was allowed to go back to their 
boat and having got the money he paid it to the rst accused. The 
Burmans were then allowed to go back to their own boat which 
was released. According to Lun Maung it was the 3rd accused 
who said they might go when the money was paid. The defence 
of those of the Chittagonian accused who admitted that they had 
been on the barge was that there had been a fight between them 
and the Burmans in consequence of which the 3rd accused had 
been called to the barge and no further violence occured after that. 
The defence of the 3rd accused was that he only got to the barge 
when the fight was over, and that all that he had to do with the 
affair wasto ask what the row had been about, look and see what 
damage had been done to the barge, and take the name of the 
tindal or steersman of the Burmese boat, and tell the barge men to 
push it away. He said it was his duty in case of damage toa 
barge to take down the name of the tindal of the boat causing 
damage, and to report to his superiors. His version denied the 
Burman’s story about their having been with him in the small 
room on the barge. It was proved that he made no report to his 
superiors. Only one of the Burmans spoke to this accused having 
taken part in the violence, and his evidence as to this was obviously 
open to doubt. The Magistrate had committed him on the ground 
that as the demand for money was said to have been made in his 
resence and the beating was said to have gone on in his presence, 

e must be held to have been a party to the plan of getting money 
from the Burmans. The prosecuting counsel put the prosecution's 
case against this accused before the Jury on the same grounds. 
His case was that the circumstances pointed to a plan having been 
formed amongst all those on board the barge to get the Burmans to 
Acome on to the barge and to go into the room, confine them there, 
-“ and then beat them and get money from them. I told the Jury in 
the course of my summing up that assuming that they did not 
believe the one witness who spoke to this 3rd accused having 
joined in the violence they should not convict him merely because 
he was present when the violence took place and the money was 
demanded, and that before they could convict him they must be 
satisfied that he was a party toa plan for obtaining money from 
the Burmans by violence or threats or that he had in some 
way joined or had a part in extorting the money from Lun Maung 
by the violence and threats spoken to. I put before them for con- 
sideration the possibility of coming toa conclusion that no plan 
for extorting money from the Burmans had been arranged prior to. 
their being sent into the room, and that the idea of beating them. 
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and getting money from them may have started with the rst 
accused when he demanded to know who had abused him. 

In dealing with the case of each accused separately I pointed 
out to the Jury that this 3rd accused’s case on the facts was that _ 
he was not present on the barge when any violence had occured, 
and I told them that if they believed this, they should of course 
acquit him. ‘ 

In my general explanation of the constituents of the offences of 
extortion robbery and dacoity, and of what they should be satisfied 
before they, convicted any of the accused, I told them that if they 
believed the Burman witnesses’ story about Rs. zo having been 
extorted by violence and threats they should convict those of the 
accused who in their opinion had taken any part in extorting or in 
any plan for extorting the money by such violence and threats of 
either dacoity or robbery according as they found that five or less 
than five persons took part in committing the offence. Having at 
the end of the case for the prosecution directed the acquital of the 
5th and 6th on the ground that there was no evidence identifying 
them as having been present at the occurrence, the case of four 
accused had to be decided by the Jury. After retirement to con- 
sider their verdict the Jury found the rst and 2nd accused not guil- 
ty of dacoity but guilty of robbery and the 3rd accused not guilty of 
dacoity but guilty of aiding and abetting robbery. They acquitted 
the 4th accused. 

Nothing had been said during the course of the case by either 
the prosecuting Counsel or myself about abetment of robbery, or 
about it being open to the Jury to convict the 3rd accused of abet- 
ment of dacoity or robbery. My view was that if the Jury accepted 
the prosecution’s case that the circumstances proved by the evidence 
showed that a plan or scheme had been made by the men on the 
barge to extort money from the Burman boatmen, and that the 3rd 
accused was a party to that plan or scheme, and had acted con- 
jointly with the other parties to it throughout, the third accused 
should be found guilty of either dacoity or robbery although the evi- 
dence might not show that he had either démanded money or said 
or done anything to put the Burmans in fear of injury. 

The verdict against the 3rd accused appeared to me definite 
unambiguous and complete, and consequently not one about which 
it was open to meas the Judge at the trial to ask any questions 
under section 303 of the Criminal Procedure Code. I thought at 
the time that the only course open to me as the Judge was to have 
the verdict recorded and to pass sentence in accordance with it. 

The case is now before this Bench on a certificate by the 
Government Advocate that it should be further considered on the 
following grounds :— 

‘‘r. Whether the learned Chief Judge who presided at the 
Sessions held at Rangoon at which the case abovenamed was tried 
on or about the 7th May erred in accepting the verdict of the Jury 
that the 3rd accused S. P. Ghosh was guilty of the offence of abet- 
ment of robbery, the said accused not having been charged with 
having committed the said offence of abetment, but only charged 
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along with the other accused of the offence of dacoity on which 
charge the Jury found him not guilty. 

2. Whether the learned Chief Judge erred in not putting to 
the Jury whether the 3rd accused S. P. Ghoah was present at the 
time of the commission of the robbery.” 

The 2nd of the above grounds must be based on a mis-statement 


made to the Government Advocate. I certainly put to the Jury the . 


3rd accused’s case that he was not present at the time of the com- 
mission of any dacoity, or robbery, and told them that if they 


believed that, they should acquit him. If the Burman witnesses | 


were believed there could be no question as to his having been pre- 
sent at the dacoity or robbery. 

As to the Ist ground the verdict was unanimous, and the Code 
makes no provision for the presiding Judge not accepting an unani- 


mous verdict. Under section 305 of the Code it is only when the. 


Jury are not unanimous that it lies with the Judge to take one of 


the courses specified in the section. There could be no error in law . 
in my accepting the verdict because no question of acceptance of a 


unanimous verdict can arise (vide Hla Gyi vs. King Emperor (t), 
The verdict had to be recorded and the accused was by it convicted 


of the offence of which the Jury found him guilty. The contention - 


of the learned Advocate who argued the case for the accused before 
this Bench was not that I committed any error in law in accepting 


the verdict. He was unable to suggest what course other than the | 


one I took should have been adopted by me under the peculiar cir- 
cumstances of the case. His contention was that the Jury had 
given a verdict which, for several reasons, was illegal. 


- -_~ 


The first question for consideration is whether it is competent . 


for this Bench to enter into and decal with points other than those 
raised in the certificate. 

In Muthukumaraswami Pillai vs. King Emperor (2 a Full 
Bench of the Madras High Court unanimously held that a certifi- 
cate of the Advocate General has not the effect of opening the whole 


case as if on appeal, but it only gives the Court the power or. 
authority to review the case or so much of it as is necessary in ° 
order to determine the point or points of law raised in the certificate ° 
and thereupon, that is to say if it finds there has been error of law — 


in those points, to alter the sentence and pass such judgment and ° 


Sentence as may seem right. 


Section 12 of the Lower Burma Courts Act 1900 says that - 


where, in any case tried in the exercise of the original Criminal : 


jurisdiction, any questicn mentioned in section 11 (ie. any ques- 
tign of law, or custom having the force of law, or of the construction 


of any document, or of the admissibility of any evidence) has been ° 


decided by the Judge and no reference has been made by the Judge 


himself, the Chief Court may, on its being certified by the Govern- — 
ment Advocate that in his opinion the decision should be further © 


considered, review the case or such part of it as may be necessary © 





(t) (1905) 3. L. B. R. 75. 
(2) (1912) I. L. R. 35 Madras 397. P. 409, 424, 425. 
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and finally determine the question, and may thereupon alter the 
Judgment, order or sentence passed by the Judge and pass such 
judgment, order or sentence as it thinks right. It is plain that the 


certificate must be as to something decided by the Judge, and there _ 


is no power to certify as to anything decided by a Jury, and 
consequently there is no power, to review anything decided by a 
jury. Benson J’s judgment at page 425 of the report of the above 
quoted Madras Full Bench case (2) makes it quite clear that the 
Court dealing with the case on the certificate cannot deal with any 
other part of the case until it has determined that there has been an 
error on the part of the Judge on some point contained in the certi- 
ficate. 

It appears to me of supreme importance to bear in mind thata 
Court dealing with a certificate is not a Court of Appeal and that it 
is subject to limitations even as a Court of Review. /’rovided that 
there had been no error of law in something decided by the 

udge, the law accords absolute finality to unanimous verdicts of 
juries in cases tried in the highest Courts in India. For those 
Courts, the system prevailing in the greater portion of the British 
Empire has been adopted, and whether it is a good or bad system 
it is a cherished one and it appears to me that anv possible infringe- 
ment of it should be well considered, and that no verdict should be 
interfered with unless it is quite clear that the Judges are authorised 
by the provisions of law to interfere. 

In my opinion it would be sufficient for the disposal of this 
Review to say that there was no error of law on the part of the 
Judge on any point decided by the Judge which is mentioned in the 
Government Advocate’s certificate. 

Lest however I am taking too narrow a view of the powers of 
this Bench, I will deal with some of the points raised by the 
jearned advocate who argued the case. 

One was that the accused, having been charged with dacoity 
only, could not be legally convicted of abetment of robbery whether 
he was present or not present at it. It was not disputed that if 
present he could be convicted of robbery although the only charge 
was of dacoity, but it was argued that, if he was to be convicted 
at all, he had to be convicted of either dacoity or of robbery. The 
argument was founded on the wording of section 114 of the Indian 


Penal Code and of some of the sections in chapter XIV of the . 


Criminal Procedure Code dealing with the law as to charges, and 
on some decisions of High Courts in India. 

The first of the cases bearing on this question is Regina vs. 
Chand and Pirbhai. (3) In that case Chand, at the instigation it 
was said of Pirbhai, put some poison into a mill belonging to one 
Rajebhai an enemy of Pirbhai, Rajebhai was not killed but his two 
tons were. Chand and Pirbhai were charged with murder. The 
Sessions Judge found on the evidence that Pirbhai was not 
present at the commission of the offence but he found him 
guilty of abetment of murder. The High Court held that 
this conviction was wrong, and directed that Pirbhai should 
se ae (3) (3874) 11 Bom, H. C. 240. 
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be retried on a charge of abetment of murder. The reasoning on 
which the High Court arrived at this conclusion was that the 
section of the then Code of Criminal Procedure which corresponds 
to section 238 of the present Code, did noc apply to a collateral 
offence, which was in that case the instigation by Pirbhai of 
Chand to commit the offence which instigation must have taken 
place before the murder at a different place, so that the set of facts 
Pirbhai had to meet if he had been charged with abetment of the 
murder were separate and district from the facts the actual mur- 
derer had to meet. The learned Judges said that when a man is 
accused of murder he may not be conscious that he will have to 
meet an imputation of collateral circumstances constituting abet- 
ment of it, which may be quite distinct from the circumstances 
constituting the murder itself: in other words the Judges considered 
that the charge in that case of murder against Firbhai did not 
give him proper notice of what he had to meet. The decision is no 
authority for the proposition that an accused cha ged with an 
offence cannot in any case be convicted of abetment of the offence. 
On the contrary it was held that when a charge of a graver offence 
gives to the accused notice of all the circumstances going to con- 
stitute a minor offence he may be convicted of the munor offence. 
In the present case there can be no doubt that the charge against 
the third accused as well as the other accused of conjointly com- 
mitting dacoity gave him and them full notice of ail the circum- 
stances going to constitute minor offences involved in those circum- 
stances. The charge must have conveyed to each one of the 
accused that he conjointly with others confined Mauny Lun Maung 
and his crew, and beat them and robbed them. It n:ust have con- 
veyed to each and all of them that they were all present at the 
commission of the dacoity or robbery, and that each took part in it 
and so aided it cr joined ina plan or conspiracy for committing it. 

The next case cited—Padmanabha vs. Emperor (4) purported 
to follow Regina vs. Chand and Pirbhas, but one sentence in the 
judy ment goes a good deal furt''er than the Bombay case did. The 
actual facts are not given in the judgment or reportec, and 1t can- 
not be gathered whether the Judges intended to lay down the 
eweeping proposition the sentence may possibly be held to do. 
ah In Siugarvelu Pillay vs. Emperor (5) all the accuse were charged 
with and convicted of theft of crops. On appeal the Appellate 
Court altered the conviction of the first accused to atetment of theft 
because it found that he was not present at the offence. [he High 
Court held this altera:ion and the conviction of abetment of theft 
were wrong. The reasoning of the Bombay case obviously 
applied. 

In Yedstha Subbaya vs Emperor (6) Sundara Iyer J. said he 
did not think that the learncd Judges who decided the case of 
Padmanabha vs. Emperor 4) intended to lay down a universal rule 








(4) (t909) I. L. R. 33 Madras: 264. 
(5) (922) x4 Indian cases, 203. 

(6) (1922) 23 Maras Law Journal, 722. 
(4) (909) I. L. R. 33 Modras, 264, 
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that In no case can a conviction for abetment be possible where the 


' charge was only of the principal offence. He went on to say— 
‘* The question is what were the facts charged.” If on those facts 
two charges could be framed namely the commission of the princi- 


pal offence, and the abetment, then by virtue of the provisions of — 


section 237 the accused may be convicted of the offence of the 
abetment though it was not charged separately against him. 

In my opinion a charge of abetment of.robbery might have 
been made against the 3rd accused in this case notwithstanding 
that the prosecution’s case was that he was present at the robbery, 
and section 114 of the Penal Code would not have been a bar to 
his conviction for abetment of the robbery. The wording of the 
section is :— 

‘“‘ Whenever any person, who, if absent, would be liable to be 
punished as an abettor, is present when the act or offence for which 
he would be punishable in consequence of the abetment is com- 
mitted, he shall be deemed to have committed such act or 
offence.” 

' The exact meaning is somewhat obscure, and as Mr. Mayne 


says the section introduced a statutory legal fiction whereby an - 


abettor is treated as if he had actually committed the offence him- 
self by reason of his presence at the time and place of the offence. 


It has been decided however that this section does not apply to the 
case of an abettor whose abetment consists in something done or 


omitted when the offence was committed in his presenee. 

In a case reported at page XXXVII of the Appendix to the 
4th volume of the Madras High Court Reports 1869, that Court 
said that the section simply provides for the punishment of what 
the English Law calls principals in the second degree, who accord- 
ing to paragraph 803 of Dr. Gour’s Penal Law of India are persons 
who abet a crime and countenance it by their presence at it, but 
who do not actually engage in it. | 

Dr. Gour remarks on the words “shall be deemed” in the 


section that they imply that the change of status from abettor | 
only to principal is only by way of legal fiction not that the abettor | 
actually commits the offence he is present at. This view is also . 
expressed in Emperor vs. Kashia Antoo(7). In Queen vs. 


Mussamut Niruni it was held that to bring a prisoner within 
section 114 of the Penal Code, it is necessary first to make out the 
circumstances which constitute abetment so that if absent he would 
have been liable to be punished as an abettor and then to show 
that he was also present when the offence was committed, It 
follows that the section only applies when an abettor has done or 


sa 


omitted something constituting abetment prior to the commission | 


of the crime itself, and when he has also been present at the com- 
mission of the crime, but has not actually committed it. This is 


the view of Dr. Gour, and in Abdulle Khan us. Queen Empress (9) - 


it was held that when no previous conspiracy instigation act or 





(7) (1907) 10 Bom. Law Reports, 26. 
(8) (1367) 7 W. R. Cr., 49. 
(9) (1899) 34 P. R. Cr., 39. 
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illegal omission is proved, and the abetment consists only of partici- 
pation in the actual commission of the offence section 109 of the 
Code is the section applicable. On this part of the case I am of. 
opinion that neither section 114 of the Penal Code nor any of the 


sections of Chapter XIX of the Criminal Procedure Code is opposed 


to the legality of the conviction of the 3rd accused of abetment of 
robbery. If the case had been tried by a Sessions Court without 
a jury, a finding by the Judge that this accused had abetted the 
robbery committed by the 1st and 2nd accused, would in my. 
opinion, have been legal, notwithstanding that the only offence 
specifically charged was one of dacoity. On the charge the 3rd 
accused had not to meet any facts other than those which occurred 
at the commission of the offence. 

Another ground urged against the legality of the conviction is 
that it was not in accordance with any direction of the Judge as 
to what constituted abetment, and that the jury must have acted. 
on their own ideas as to the abetment which may not have been in 
accordance with the law of abetment stated in the Penal Code. It 
is the fact that the jury acted on their own initiative in returning 
a verdict of aiding and abetting the robbery, but whether the error 
is such as to vitiate the conviction, even if this point could be 
regarded as included in the Government Advocate’s certificate, is 
another matter. 

We should have to consider whether the error had in fact. 
occasioned a failure of justice. 

The error consisted in returning a verdict of aiding and 
abetting the robbery when according to the direction [ gave the jury. 
they should, if they accepted the case of the prosecution, have found 
this accused guilty of robbery. 

The verdict was ‘ not guilty of dacoity’ in respect to all the | 
accused, guilty of robbery against the rst and 2nd accused: in res- 
pect to the 3rd accused it was neither one of guilty nor one of not 
guilty of robbery but a special verdict of aiding in and abetting the 
robbery. From the point of view of the layman this verdict was a 
perfectly reasonable one, and on the facts before them it exe 
pressed a view which any nonlawyer might take. They had to 
consider and decide whether this third accused had taken any 


_\ part and if so, what part in the crime spoken to by the Burmese 
‘witnesses. None of these witnesses had spoken of the 3rd ac- | 


cused having demanded money, and the evidence as to his having 
used threats or violence was very dubious and weak, bat his 
story as tonot having been present when the crime was com- 
mitted could not be believed, and the circumstances showed 
that he was present at it and that he was party to a plan for. 
extorting money as suggested by the prosecution. I can quite un- 
derstand reasonable men coming to the decision that although this 
man may be liable to be convicted of the grave offence of the actual . 
robbery we will convey our view that he.did. not take such an active. 
part in the robbery as those we convict of it, by convicting him of an 
offence which will indicate more closely than, a conviction of robbery 
would, the actual view we,take of what.he did. The verdict is not 
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open to the charge of inconsistency even from a lawyer’s point of 
view : it was not one of not guilty of robbery but guilty of aiding and 
abetting the robbery: it was one finding him guilty of what would 
appear to the ordinary men to be a minor offence instead of finding 
him guilty ofa graver offence. If the bringing in of a verdict of guilty 
of a minor offence when according to the direction of the Judge, there 
should have been a verdict of guilty of a major offence is to be re- 
garded as a ground for setting aside a verdict altogether and 
rat an accused, it strikes me that the consequences may be 

We have not to deal in this case with any extravagantly 
erroneous verdict; if such a case should arise and have to be con- 
sidered by a Bench it will no doubt be considered on its merits. The 
present case at most is one of ajury having brought in a verdict 
which necessitated a conviction being recorded under section 392 
and section 10g instead of under section 392 only: as I have shown 
before a verdict under section 392 coupled with section 10g was 
admissable in the case. The accused had a fair trial and as a result 
the jury convicted him of a less grave offence than what the Judge 
told them he should on one view of the facts be convicted of. 

I do not think he has any reasonable ground for complaint. 

My conclusions are that there being no error of lawin the 
points of law included in the Government Advocate’s certificate, the 
Bench has no power to interfere with the conviction, and that if it 
has such power it should not do so. 

The result of the conclusions of the members of the Bench is 
that it does not interfere with the conviction or sentence. 

ORMOND, J :—The Government Advocate has certified two 

uestions for our consideration. We are concerned only with the 
drst, viz., whether the presiding Judge erred in accepting the ver- 
dict against the third accused, of guilty of abetment of robbery; he 
not having been charged with abetment but only charged along 
with the other accused with dacoity. 

Our powers are derived trom section 12 of the Lower Burma 
Courts Act which refers only to the questions of law, custom, 
construction of documents, and admissibility of evidence, which 
have been decided by the Judge. The presiding Judge having 
accepted the verdict, must be deemed to have decided that it was a 
legal verdict; for if the verdict was illegal, the acceptance of the 
verdict by the Judge and the conviction following thereon would 
also be illegal. The question before us in effect, therefore, is this ; 
was the verdict against the third accused, of guilty of abetment of 
robbery, a lawful verdict, he having been charged with dacoity 
only ? 

‘ Sections 237 and 238 of the Criminal Procedure Code do not 
authorise the conviction of an accused upon facts which are not 
stated or indicated in the charge ;— Reg. v. Chand Nur and Pirbhas 
Adamet (3) and Subsaya v. Emperer (6). 





(3) (1874) x1 Bom. H. C. 240, 
(6) (t922) 23 Mad. L. J. 722. 
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The third accused was charged with five others with com- 
mitting dacoity in that they conjointly confined Maung Lun Maung 
and his crew, beat them and robbed them of Rs. 20 and thereby 
committed an offence under seetion 395 of the Indian Penal Code. 

Section 391 of the Indian Penal Code which defines dacoity 
says ‘ where the whole number of persons conjointly committing 
or attempting to commit a robbery, and persons present and aiding 
such commission or attempt, amount to five or more, every person 
so committing, attempting or aiding, is said to commit dacoity.” 

The case against the third accused as disclosed in the charge 
was :—that he participated in the common intention of committing 
the robbery; that he either took part in the actual commission of 
the robbery or that he was present and aided the commission of 
robbery. Possibly the charge would not warrant a conviction of 
abetment of robbery on the ground that the accused had previously 
instigated the robbery; but it would elearly warrant a conviction 
of abetment by being present and aiding in the robbery. And even 
if the acts constituting such abetment were sufficient to make the 
accused liable for the robbery under section 34, Indian Penal Code; 
: art fa or a verdict of guilty, of abetment of robbery would be 

awful. 

The fact, therefore, that the accused had been charged with 
dacoity only, does not necessarily invalidate a verdict of guilty of 
abetment of the robbery. No reference is made by the Govern- 
ment Advocate in his certificate, to the facts of the case or to the 
learned Chief Judge’s charge to the Jury. As the question before 
us stands, it must be assumed that—but for the fact that there was 
no specific charge of abetment of robbery but a charge of dacoity 
only, the verdict of the Jury is not open to question. 

There is nothing in the certificate of the Government Advocate 
which would warrant us in going into the question whether the 
verdict was bad on any grounds, e¢. g., that the law relating to 
abetment was not explained to the Jury, or that the verdict was 
notin accordance with the directions of the Judge; those are 
distinct questions cf law and are not involved in the question 

ore us. 

I would answer the first question in the negative. 

Twomey, J:—I agree in thinking that the Bench has no 
power to deal with questions which are not covered with the 
Government Advocate’s certificate. 

The first ground raises the question whether the learned Chief 
Judge erred in accepting the verdict that S. P. Ghosh was guilty 
of abetment of robbery, the offence charged being one of dacoity. 
The verdict was unanimous and if there is an unanimous verdict 
the Judge is bound to pass judgment accordingly, if it is a lawful 
verdict. The learned Chief Judge has shown clearly that a verdict of 
abetment of robbery or as the Jury expressed it ‘“‘ aiding and 
abetting” the robbery was one which might lawfully be returned 
upon the charge as is framed in the case. I, therefore, concur in 
answering the reference in the negative. 

The second ground is shown to be based on a misapprehension, 
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IN THE CHIEF COURT OF LOWER BURMA. 


CrvIL IsT APPEAL ® No. 36 OF 1914. 





A. K. A.. M. FIRM ee ion ... PLAINTIFF— 


APPELLANT. 
vs. 
17 AHMED SULEMAN MAPARA ... |) DEFENDANT— 


2. ESMAIL MAHOMED E. MAMSA os RESPONDENT. 


For Appellant—Chari. 
For Respondent—Broadbent. 


Before Sir Charles Fox, Chief Judge, and Mr. Justice Parlett. 
Dated 25th May 1915. 


Presidency Towns Insoloency Act— Sections 28, 29, and 30—Com position of creditors. 

Where an insolvent after his adjudication on 4th March 1911 failed to file his 
schedule within 30 days from service of the ordcr to do so and presented a petition 
about a year later stating that the creditors who had obtained the adjudication were 
his only creditors and that they were willing to compound for 8 annas in the rupee 
and asking the Court to approve this arrangement end annul the adjudication and 
where the Court acceded to the request -nd ordered the annulment. 

Held that the order of annulment did not comply with the provisions of Sections 
29 and 30 as there was neither any public examination of the insolvent nor any 
leave obtained to dispense with such examination and so was not binding on the 
insolvent’s créditors. 


JUDGMENT. 


_ Fox, C. J:—The plaintiff firm sued for the balance of an 
account which, so far as it was for principal, ended on the 29th 
May rogro. 

The defendants set up that they had since then been adjudged 
cnsolvents, and that in the insolvency proceedings a proposal for 
tomposition of their debts had been approved by the Court, and 
this composition was binding on all their creditors and precluded 
ihe plaintiffs from suing them. 





* Appeal against the jadgment and decree of Mr. Justice Young, Judge on the 
Original Side of this Honorable Court dated 2oth Fen 1914 in ‘duit Regular 
Suit No. 36 of 1913. 
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It appears from Insolvency Case No. g of 1grr that the: de- 
fendants were adjudicated on the 4th March raqrr. Notice of the 
adjudication was published in the Gazette of India, thee Burma 
Gazette, and the British Burma Advertiser, in March 1911. By 
the adjudication order the insolvents were ordered to file their 
schedule within 30 days from service of the orderon them. No 
schedule was ever filed, and nothing was done in the case until the 
22nd February 1912, ¢.¢, nearly a year after the adjudication 
order. The insolvents then presented a petition stating that the 
creditors who had obtained the adjudication were their only credi- 
tors, and that they were willing to compound for 8 annas in the 
rupee. They asked the Court to approve this arrangement and to 
annul the adjudication. This application appears to have been 
regarded as asubmission of a proposal under section 28 of the 
Presidency Towns Insolvency Act, but it is not clear that the sec- 
tion applies when there is only one creditor. Sub-Section (4) of 
section 29 appears to show that the sections under the heading 
“‘ Composition and Scnemes of arrangement” apply only when there 
is a gencral body of creditors. Sub-section (2) of section 28 con- 
templated that the insolvent’s proposal should be submitted to the 
Official Assignee and sent by him to each creditor mentioned in the 
insolvent’s schedule or who had tendered u proof. Jn the present 
case there being no schedule the prescribed procedure could not be 
carried out, yet the farce of calling a meeting of creditors was gone 
through. There was no public examination of the insolvent, no 
special leave to dispense with such examination was obtained, 
consequently if the insolvents’ application was one under the com- 
position sections, it could not be heard in view of the express prohi- 
bition in sub-section (2) of section 29. When the matter came on 
to be dealt with, the adjudicating creditor’s advocate stated that 
the creditor had been paid eight annas in the rupee which he © 
accepted in full satisfaction. The Official Assignee stated that costs 
commission and charges had been paid: The order made was 
simply ‘‘ The insolvency is annulled.” There is nothing in this to 
show that it was meant to be an order under section 30 of the Act, 
and does not show the provisions of sections 29 and 30 were before 
the learned Judge’s mind at the time he made it. Possibly he con- 
sidered that as the adjudicating creditor did not oppose the annul- 
ment, it was open to him to annul the adjudication as upon 
consent, or under section 21 of the Act. 


In my opinion the order cannot be regarded as an order under 
section 30 of the Act, and there was no co nposition or scheme by 
which the plaintiffs were bound. 


I would therefore allow the appeal, set aside the decree, and 
direct that the suit be re-admitted under its original number and 
heard on its merits. 


The defendants should be ordered to pay plaintiff firm’s costs 
of this appeal. 
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IN THE CHIEF COURT OF LOWER BURMA. 
CIVIL 2ND APPBAL* No. 270 OF IgI4. 





MAUNG SAN BWIN ia ies ... PLAINTIFF— 
: vs. APPELLANT. 
A. N. K. NAGAMUTCU _.... ale : DEFENDANT— 
Before Sir Charles Fox, Chief Judge. RESPONDENT. 


For Appellant—Bomanji. 
For Respondent—N. S. Aiyer. 
Dated gth July rgr5. 

Mortgage—Prior usufructuary mortgagee's rights— Rights of purchaser of equity of 
vedemption in deerce of 1st mortgagee's sutl to which puisne mortgagee was not made party 
—-Lclaratory suit by puisne mortgagee without asking for further relicf, maintainability of 
—Transfer of Property Act (1V of 1882) S. 67—Ctvil Procedure Code (Act V of 1908) 
Or. 34 A. Td. 

A second mortgagee in possession under a mortgage under which he was . 
‘entitled to possession, cannot be lawiully ousted from s.osseesion by his mortgagor or 
by the rst inortgagee or by a purchaser at asile under a decree in a suit on the rs¢ 
mortgage to which he was not a party. ‘!he purchaser in such a suit, whether he is 
a first mortgagee or a stranger, docs not acquire the rights of the mortgagor as at the 
‘date of the first mortgage but only those that subsist in him at the date ol the suit. 

Therefore a puisne mortgagee's suit for declaration that the decree and sale in 
the first mortgagee’s suit were inoperative against him and that the purchaser was 
not entitled to disturb his possession, without asking for further relief is maintain- 
able. 

Mulla Veetil vs. Achuthan Nair 9 Ind. Cas. 513 (1911); |. M. W. N. 165; a1 M. 


L. J. 213; 9M. L. T. 431. 
Goverdhan Dass vs. Veerasami Chitty, 26 Mad. 537 referred to. 


JUDGMENT. 

Fox, C. J.—Eliminating from the plaint unnecessary and 
irrelevant matter the state of facts on which the plaintiff asked for a 
declaratory decree was as follows:—In 1905 the 3rd defendant Ma 
The and two others (U Lin and Ko Lon) mortgaged two holdings 
of paddy land, one of which is the subject matter of the suit, to the 
1st defendant firm for Rs. 750 bya registered mortgage without 
possession. In rgro the rst defendant firm pressed for payment 
and Ma The borrowed Rs. 1,100 from the plaintiff with which she 
‘paid to the rst defendant firm her share of the debt to that firm. 
As security for this Rs. 1,100 Ma The mortgaged one of the hold- 
ings to the plaintiff by a registered deed. This mortgage was usu- 
fructuary and ander it the plaintiff was to hold possession of the 
holding for six years, the principal not being repayable until the 
expiration of such period. In pursuance of this mortgage the plain- 
tiff had entered into possession of the land and was in possession of 
it when his suit was filed. In 1913 the rst defendant firm had 
sued the mortgagors on the mortgage of 1905 for Rs. 300 principal 
and interest due, and had obtained a mortgage decree for such 
amount of principal, Rs. 172-8-o0 interest, and Rs. 52-8-0 costs. 
The decree directed that in default of payment of Rs. 525 with 


* Appeal against the judgment and decree of the Divisional Judge of Toungoo 
dated 23rd June 1915 in Civil Appeal No. 21 of 1914 confirming the judgment and 
fecrse of the Subdivisional Judge of Toungoo dated gth April 1914 in Civil Regular 
No. 42 of 1913. 
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interest at 6 per cent. per annum from the r6th October 1912, the 

two mortgaged holdings were to be sold. The plaintiff was not a 
party to the suit, and no mention was made of his having the 
usufructuary mortgage over one holding. The holdings were sold 
ander the decree and the 2nd defendant bought the one mortgaged 
to the plaintiff for Rs. 735; an order had been made at the instance 
of the 2nd defendant ordering Ma The to deliver up. the land to 
him. The plaintiff apprehended disturbance of his possession 
under his usufructuary mortgage. 

The prayer of the plaint is :— 

(x) that it may be declared that the decree in Civil Regular 
Spit No. 448 of 1912 (the suit on the rst defendant firm’s mortgage) 
and the sale of the land in Civil Execution No. r§0 of 1913 of the 
Township Court of Yedashe is inoperative against the plaintiffs 
interest in the land and voidable, and | 

(2) that the defendant No. 2 (the purchaser at the sale in 
execution) is not entitled to disturb the plaintiff's possession. 

It may be said at once that the plaintiff can have no right to a 
declaration that the sale under the decree is voidable either at his 
instance or that of any mortgagors. There is however a question 
whether, if he can prove what he alleges, he is not entitled to a 
decree containing the other declarations he asks for. 

The Sub-Divisional Judge did not appreciate the real point 
involved in the case, which is whether the plaintiff as a ptisne 
usufructuary mortgagee who has not been made a party to a suit on 
the first m«rtgage (as he should have been under order 34 Rule x of 
the Procedure) has aright to a merely declaratory decree. The 
Divisional Judge discussed some of the numerous decisions on the 
rights of puisne mortgagees, and came to the conclusion that the 
plaintiff had not adopted either of the two remedies open to him, 
and that further relief beirg open to him his suit for a mere 
declaratory decree would not lie. 

The rights of a puisne mortgage who has not been madea 
party to a suit on the 1st mortgage has been the subject of much 
discussion in the Indian High Courts, It has been dealt with very 
fully by a Full Bench of the Madras High Court in Mulla Veet:s 
Secthi Kutli vs. Korambath Paruthooli (t) which, although itis a 
most important decision, has not so far been included in the official 
reports. The cases in all the High Courts which had any bearing 
on the question were considered at length and the Court held that 
the following propositions were established, viz.— 

1. A-second mortgagee is entitled to the same rights as the 
first mortgagee with reference to his security having regard to the 
nature of his mortgage. 

2. The purchaser of the equity of redemption after the first 
mortgage and the second mortgagee both stand on the same footing 
with reference to their respective rights against the first mortgagee 
when they have not been impleaded in the suit instituted by him 
on his mortgage. 








(1) (1911) 9 Indian Cases 513. 
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3. Those rights are unaffected by the suit of the frst mort-. 
gagee to which they are not made parties and the decree passed! 
therein made in pursuance thereof. 

4. The purchaser in such a suit, whether it is a first mort- 
Qagee or a stranger, does not acquire the rights of the mortgagor 
as at the date of the first mortgage but only those that subsist im 
him at the date of the suit. 

. ‘The question referred was “ whether a first mortgagee who has’ 
purchased the‘mortgaged property in execution of a decree on his 
mortgage and sues’ for-p‘ssession, or in the alternative for the: 
recovery of his money, is entitled to a decree for possession subject — 
to redemption by a paisne mortgagee with possession who was not 
@ party to the suit by the first mortgagee ?”. The answer of the’ 
Full Bench was in the negative. 

The judgment makes it clear that a stranger who buys is in no 
better position than a first mortgagee who buys at the sale in pur-: 
suance of his decree. ‘Their Lordships say “the authority of the 
Judicial Committee is clear for the position that whatever rights’ 
the second ‘mortgagee as such may have at the date of his mortgage 
whether to possession (if his mortgage be one with possession and * 
the previous one without it) or-to-sale or foreclosure under section 
(67 of the Transfer of Property Act), such rights remain altogether 
unaffected by the suit of the first mortgagee without the second 
being a party to it and the sale in execution of his decree.” This 
judgment arrived definitely at conclusions which all the later deci- 
sions were tending towards, and it appears to me to undoubtedly 
state the law correctly. Their Lordships say that there is nothing 
in Goverdhana Dass v. Veerasami Chetty (2) to support the conten- 
tiona of the respondent who argued inf avour of an affirmative 
answer to the question referred. Adopting this judgment the 
plaintiff in-this case,:if he was a second mortgagee in possession | 
under a mortgage under which he was entitled to possession could 
not be lawfully ousted:from possession by the mortgagor, or by 
the first mortgagee, or by a purchase ata sale under a decree in a 
Suit on the first mortgage to which he was not a party. That 
being so a suit for declarations. that. the decree and sale in the rst 
defendant's suit was, inoperative against him, and that the 2nd 
defendant was not entitled todisturb his possession was open to the 
plaintiff in ‘this:case, and he was not obliged to seek further relief. 
All he wants is to be left in the possession which he alleges he had 
at. the time he filéd his suit... It is open to him to choose his own 
time for enforcing. other rights which the law.may give him in resr . 
pect of his usufructuary mortgage. 

‘The case‘will be remanded for trial but the issues fixed by: the 
Sub Divisional Judge .are not appropriate. I fix the following 

ues :— 

1. Did Ma The mortgage the holding in suit to the plaintiff 
on usufructuary mortgage and was the plaintiff in possession of 

holding, ner such. -usufructuary mortgage at the time aa suit 
was filed ? - 








—aI I. ke 26. Sai. 537. 
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_,...% Was the plaintiff. a party to the suit by the rst defendant 
ficm on their first mortgage over the lands ? | 

If the first issue is answered in the affirmative and the second 
igsue in the negative the plaintiff will be entitled to the declaratory. 
decree which he asks for except in so far as he asks that the decree 
obtained by the rst defendant and the sale under it are voidable. 

It will be unnecessary for the Sub-Divisional Court to go into 
any question of collusion or fraud, or whether the 2nd defendant 
had notice of the plaintiffs mortgage. This court has held that 
registration of a document concerning land affords notice to all. 
persons dealing with it subsequently, consequently the 2nd defendant 
cannot resist the plaintiff's claim on the ground that he was a bona 
fide purchaser of the land without notice of the plaintiff's mortgage.. 

The appeal is allowed, the decrees of both the Lower Courta. 
ase, set aside and the case is remanded for admission under its 
original number and for trial on the issues I have fixed. . : 

The rst and znd defendants must pay the plaintiff's costs of 
the appeals in the Divisional Court and in this Court. | 

_ A certificate will issue to the appellant under section 13 of the 
Court Fees Act. 


IN THE CHIEF COURT OF LOWER BURMA. 





Civic 2Np APPRAL* No. 224 OP 1913. 


ANNAMALY CHETTY by his attorney 


Mutia Chetty = ... DEFENDANT— | 
APPELLANT. 
. vs. 
MA SHWE MaAyY and 5 others .. PLAINTIFF— | 
RESPONDENTS.. 


Before Mr. Justice Ormond. 


For Appellant— Coltman. 


For Respondent— May Oung. | 
Dated 2nd June 1915. 


,. Lower Burma Land and Revenue Act 1876—s. ¢ and 5—Pagoda Land— Jurisdiction of 
Geet! Courts. $s, 
Where the Pagoda Trustees of a Pagoda sued the defendant—appellant fer 
sesession of some land which they claimed as belonging to the Pagoda site but the 
ndaries of which land were not defined by the Revenue Officer as provided ia- 
a. 5 of the Lower Burma Land and Revenue Act 1876, . 3 
_ . Hald that the Civil Courts are precluded from deciding whether the land in dis- 
pute forms part of the Pagoda site or not and that, until the Trustees have obtained’ 
a decision in their favour from the Revenue Authorities, they cannot make out a. 
title to possession against the defendant. ; 


© Appeal againstthe judgment and decree of the District Judge of Thaton dated 

gth May ror3 fn Civil Appeal. No. 15 of 1913 confirming the J ent and decree 

the Township Court of Paan ina suit for declaration of owgership of x piese of 
paddy tand. 
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JUDGMENT. 

ORMOND, J.:—The defendant appellant had a rubber planta- 
tion near a Pagoda and he extended it by taking in a plot of land 
measuring 2°32 acres. The plaintiffs who are ‘Tagas’ of the 
_ Pagoda sued for a declaration that this plot of 2°32 acres belongs to 
the Pagoda site and for possession. The plaint alleges that the 
defendant entered upon the said land, felled a number of fruit and 
flower trees belcnging to the Pagoda site and also destroyed an old 
Pagoda in spite of the plaintiff's objection. There is some evidence 
that people would camp on this land for an annual festival; but 
there is no evidence of dispossession by the Defendant : ¢.¢., thére 
is no evidence to show that the plaintiffs were in possession of this 
land at the time that the defendant took possession. 

The case has proceeded and has been decided solely upon the 
question of title t.¢., upon the question whether the land formed 
part of the Pagoda site or not. Both the Township and the Dis- 
trict Court found in favour of the plaintiffs on this question and 
have given the plaintiffs a decree as prayed. 

The question in this appeal is whether the Civil Courts had 
any jurisdiction to determine the above question. In my opinion 
they have not :—Under section 4 of the Lower Burma Lani and 
Revenue Act, 1£76, a Pagoda would have by implication a title to 
the land which formed part of its site at the time that Act came 
into force, so Jong as the land continued to be used for the purposes 
of the Pagoda. But section 5 clearly shews that the boundaries of 
such land (if no other mode of defining them is provided by law) are 
to be detined by the Revenue Officer ; and if before they are defined, 
any question arises as t» whether any land is included within them, 
such question is to be decided by the Revenue ()fficer whose decision 
subject to appeal and review as thereinafter provided, is to be final. 

Government ts the original owner of the land : and a Pagoda 
cannot under sections 4 and 5 of the Act, acquire as against Govern- 
ment a title to the land forming its site, except through the Reve- 
nue Officer :—either by having the boundaries defined by him or 
by his decision that the land in question belonged to the site of the 
Pagoda when the Act came into force and is continuing to be used 
for the purpases of the Pagoda. 

In this case, as stated above, the plaintiffs do not rely as 
against the defendant upon a title by possession :—They must there- 
fore shew a title from Government. 

The Revenue Authorities have held an enquiry as to whether a 
lease of the land in dispute should be granted to the Defendant, 
but they have not decided whether or not the land in dispute forms 
part of the Pagoda site under the Act. The Civil Courts are pre- 
cluded from deciding this question and until the plaintiffs have 
obtained a decision in their favour from the Revenue Authorities, 
they cannot make out a title to possession inthis suit as against 
the defendant. 

The appeal is allowed : The decree of the Lower Court is set 
aside and the plaintiffs’ suit is dismissed with costs to the Appel- 
lant in all Courts. 
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IN THE CHIEF COURT OF LOWER BURMA. 


SPECIAL CIvIL 2ND APPBAL * No. 54 OF I914- 


BASANT SINGH see ae ... APPELL iNT. 
Vs. 


BURMA RAILWAYS Coy., Ltd. and 2 .... RESPONDENT. 


For Appellant—Dantra. | 
For 1st Respondent—Ormiston. 
For znd Respondent—Conrell. 


Before Sir Charles Fox, Chief Judge. 


Dated 23rd July 1915. 
Transfer of Properts—ict 1V of 188a—Seetions 130, 131—Actionable claim— 
Transfer —Notsce. 


Though there be a valid transfer of a debt between its transferor and transferee, 
the person bound to pay the debt is not bound by the transfer unlcss he receives an 
express notice in writing conforming to the provisions of section 131 of the Transfer 
of Property Act fromtne transferor or, if, the transferor refuses to sign the notice, 
from the transferee stating the name and address of the transferee. 


The notice must be given to the person concerned or to his agent authorised to 
receive such notices. 


JUDGMENT. 

Fox, C. J] :—The first defendant inthe case was a contractor 
who did some work for the second defendant the Burma Railways 
Company Ltd., on the Henzada Kyangin Railway under the 
superintendence of the third defendant G. Roberts who was the 
company’s District Engineer. Monies became due to Chanda 
Singh by the Company in respect of such work. By a document 
dated the 7th July rgr0 Chanda Singh assigned to the plaintiff all 
the monies which were or would become due to him by the Company 
in connection with the contracts. On the first of September rgr1o 
the plaintiff sent the document to the third defendant as District 
Engineer with a letter asking him to pay all monies due to the first 
defendant to him—the plaintiff. 

The third defendant Koberts endorsed on this letter ‘‘ the 
deed cannot be recognized in accordance with the rules on the suib- 
ject.” Roberts said that he verbally told the plaintiff to take the 
deed to the Company’s Auditor who is the officer who disburses 
monies. ‘The plaintiff did not do this. He says he was told that 
the bills for the work done by Chanda Singh would be made out in 
his name, and he left the document with Roberts. Subsequently 
he heard that the money due had been paid to Chanda Singh, so he 
went again to Roberts, and was told that the money due had been 
paid to Chanda Singh. The money had in fact been paid partly to 


Appes! against the jadgment and decree of the Divisional Judge of Bassein 
dated 27th March 1913 in Civil Appeal No. 44 Of 1912 reversing the judgment and 
decree of the sub-divisional Court, in in Civil Regular No, 18 of rgr1. 
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Chanda Singh and partly into the Small Cause Court Rangoon 
under attachments from it. The plaintiff received the document 
back from the District Engineer on the 14th January IgII as 
shown by the receipt produced from the Engineer’s Office. 

The plaintiff sues the Company and Roberts for the monies 
which he claims should have been paid to him. 

The questions in the case are whether the notice given to the 
District Engineer was a_ sufficient notice, and whether the Com- 
pany became liable to pay the plaintiff in consequence of it. .There 
is no case against the third defendant. The debt due to Chanda 
Singh was an actionable claim as defined in the Transfer of Property 
Act. Chapter VIII of that Act states the law as regards transfers 
of such claims. The document effected a valid transfer of the debt 
as between Chanda Singh and the plaintiff, but the Company were 
not bound by it unless it received express notice of it in writing 
conforming to the provisions of section 131 of the Act. The notice 
required by that section is a notice in writing signed by the trans- 
feror—in this case Chanda Singh—or his azent duly authorised in 
that behalf, or, in case the transferor refuses to sign, by the trans- 
- feree or his agent, and the notice must state the name and address 
of the transferee. 

The notice given was not a notice by the transferor, and 
nothing was -put before the Company or one of its duly authorised 
agents to show that the transferor had refused to sign a notice, 
consequently under the proviso to sub-section 1 of section 130 the 
Company was not debarred from treating the money as still payable 
to Chanda Singh. 

Further a notice to the District Engineer was not a suffi- 
cent notice to the Company in the absence of any evidence to show 
that a District Engineer is an Agent of the Company authorised to 
_ feceive notices of transfers of debts by those t» whom it owes money. 

The public may not be bound by the Company’s Office or. 
Other rules asto whom notices should be given, but when the 
validity of a notice can be secured by addressing it to the Company. 
itself at its head offices in Burma, parties have only themselves to 
blame if they adopt any other course and then find that the officer 
to whom they address notices is not an officer authorised by the 
Company to deal with such matters. : 

The appeal is dismissed with costs—one set only, Chanda Singh. 
not having appeared, and. it not having been necessary for the de- 
fendant Roberts to appear otherwise than jointly with the Company. 
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IN THE CHIEF COURT OF LOWER BURMA. 


SPECIAL CIVIL 2ND APPBAL® No. 224 OF IgI4. 


MAUNG PE GYI &1 _... fies .. DBFENDANT—_ 
. APPELLANT.: 
vs. 
P. N. VELLIAN CHETTY eres ... PLAINTIFF— 
R&SPONDENT. 


For Appellants—Palit 
For Respondent—Chari. 


Before Mr. Justic Young. 
Dated 14th June r9rg. 


Char ge and inttrest in property — Meaning thereof—Transfer of Property Act— Sections 
$4, 55 (6) (6), 100. 

Where a person purchased certain immoveable preperty—valuing more thas 
Rs. 100 without obtaining a registered deed and was in possession and the same 
property was attached as being that of the vendor by the latter s judgment credit>r, 

Aieid that the purchaser acquired no interest in the property—but a mere charge 
on that property to the extent of the amount paid by him as purchase-money. 


JUDGMENT. 

YounG, J :—The only question in this appeal is whether a 
purchaser cf immoveable proyerty who should have but did not 
obtain a registered deed, but who was in possession and had paid 
the purchase money could resist the attachment of the property on 
the ground that it was his and not his vendor the judgment debtor’s. 
Section 54 of the Transfer Property Act clearly provides that the 
transfer of ownership shall, when as here the property was of the 
value of Ks. 109 or more only, be transferred by a registered instru- 
ment. It also provides that a contract of sale of itself does not crete 
either an interest, or a charge on such property. Section 55 (6) (4) 
reed clearly provides that payment of purchase money is an 
additional circumstance which gives the purchaser a charge upon 
such property. ; 

Now the question whether the vendor after the sale retained 
any attachable interest is equally well answered by deciding 
whether the purchaser by such purchase‘acquired any interest: if 
he did not, the vendor must still have not only an interest in but 
the ownership of the property. It is clear that by payment of the 
purchase money he acquired a charge over the property. Is a 
charge the same as an interest? If it is, the last clause of section 
54 is tautologous for it states that a contract to purchase does not 
create any interest in or charge on the property. In section roo 
a charge is defined as being a transaction not amounting to a 


* Appeal against the judgment and decree of the Divisional Court of Maubin Divi- 
sion in Civil Appeal No. 65 of 1914 dated 8th July ror4 reversing the judgment and 
decree of the Sub-divisional Court of Kyaiklat. 
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mortgage whereby immoveable property is made security for the 
payment of money. By section 58 a mortgage is defined as the 
transfer of an interest in specific immoveable property for the pur-- 

of securing the payment of money. It would seem to follow 
on these two sections as pointed out in Godinda Chandra vs. 
Dwarka Nath(t) that a mortgage does anda charge does not 
transfer any interest in the property. It seemsto me therefore 
that the purchaser acquired no interest in the property either by . 
the contract or by the payment of the purchase mcney. 

That he did not and could not require an interest by mere 
possession short of the statutory period seems to me clear. It. 
therefore follows that I consider that the purchaser acquired no 
interest in but only a charge over the property and had no right to 
set aside the attachment, though he may be entitled to claim that. 
it should be sold, if it is sold, subject to his charge. The case of 
Lalchand vs. Lakshman(2) takes the same view that a purchaser” 
sach as this acquires nothing more than the charge granted him: 
by section 56 (6) (4) of the Transfer Property Act. I therefore 
agree with the Divisional Judge that the judgment-debtor still: 
retains an attachable interest and must dismiss the appeal with 
costs 3 gold mohurs. 





IN THE CHIEF COURT OF LOWER BURMA. 


CiviL 2ND APPEAL” No. 236 OF 1913. 


LALL MAHOMED ..... we. PLAINTIFF— APPELLANT. 
; vs. 
MRA THA AUNG & 1 .e DEBFENDANT—RESPONDENTS.- 


For Appellant.—J. N. Lentaigne. 
For Kespondents.—Agabeg. 


Before Mr. Justice Twomey. 


Dated 4th March 1915.- 


Buddhist Lew—Gi,t— Revocation— Express Act necessary—Fraud—effect of net 
pleading it. - 

Held that a plea of fracd Will not be heard unless it is expressly and specifically 
advanced in the pleadings. . 

Where certain propetty belonged absolutely to the mother who first made a gift 
of it to her daughter and subsequently sold the same to a stranger, ; 

Had that the Buddhist L w -annot be applied in the case of such gifts ‘as: 
NO question of inheritance or Succession was involved and even if the mother had ‘a 
power of revoking her previous gift such revocation cannot be inferred from the 
mere fact of her subsequently conveying the property to a stranger in the absence of 
any expréss act of revocation. 





(x) I. L. R. 35. Cal 8€7. 
. (2) I. L. R. 28 Bom. 466. 
* Appeal against the {ecemer and decree of the Divisional Judge of Akyab dated | 
rst August 1913 in Civil Appeal No.'19 of 1913 affirming the judgment and decree of 
the District Coust of Akyab. . 
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JUDGMENT. 53 

TWwoMEY, J.—The Plaintiff-Appellant Lal Mohamed sued for 
eee nies of a paddy land holding measuring 56°55 acres sold to- 

im for Rs. 3,000 in 1911 by a registered conveyance executed by 
Mi Shwe Ban We the owner, who died in Wecember rg11. The 
Defendants-Respondents are Mra Tha Aung and Mi Hla Win Pru, 
husband and wife, who are the son-in-law and daughter respect- 
ively of the vendor Mi Shwe Ban We, and who are in posssession 
“of the holding. The plaintiff sued also for a year’s rent of the land 
alleging that the defendants were his tenants. 

The defence was that, at the time of the conveyance, the vendor 
had no saleable interest in the land as she had pieviously in 1904. 
made over the Ncrthern moiety of it by way of gift to her daughter 
the 2nd Defendant, and in 1906 sold the remaining (Southern) 
moiety to her son-in-law Mra Tha Aung for Rs. 360. 

The Plaintiff has been unsuccessful in both the Lower Courts. . 
Both Courts decided that the deceased Mi Shwe Ban We had no 
saleable interest in the land having already disposed of it as pleaded 
in the written statement. But they went out of their way in: 
impugning the genuineness of the Plaintiffs conveyance. The- 
District Court thought that the suspicion of fraud in this instru- 
ment was very strong and the payment of the alleged consideration 
doubtful. The Divisional Judge said ‘‘I have no hesitation what- 
ever in finding that plaintiff got a false document drawn up and 
got it executed by the deceased so as to bolster up a claim to the 
land.’’ Both Judges overlooked the fact that the written statement 
of the defendants which contains a detailed expcsition of their case 
makes no a legation of fraud but relies only on Mi Shwe Ban We'’s. 
want of title. Ihe Lower Courts committed a serious error in 
making out for the defendants a defence of fraud which they had 
never pleaded, and from the judgments it seems probable that the 
view taken by the Judges on this point materially influenced them 
in deciding the real issues in the case against the plaintiff-appellant. 
No rule ot practice is better established than that a plea of fraud 
will not be heard unless it is expressly and specifically advanced in 
the pleadings. The finding of fraud must be entirely eliminated. 
But I n.te that this finding rests on very slender foundations. 
There was no obligation on the plaintiff-appellant to produce. the 
alleged previous mortgage document of 1262 B.E. As regards 
his statement that the particulars of the holding as entered in the 
conveyance of 1911 were taken from the mortgage of 1262 B. E. 
the most that can be said 1s that it is a suspicious circumstance 
which may or may not be susceptible of an innocent explanation. 
The Judges disbelieved the evidence as to the payment of Rs, 1,200 
in cash to Mi Shwe Ban We but the grounds of their disbelief are 
not cogent. The mere fact that Mi Shwe Ban We after the con-: 
veyarce showed no signs of prosperity is of little significance. She. 
may have used the money to pay off other creditors. It would be 
most unfair to conclude that she had not received the purchase 
money merely because the purchaser was unable to show how she. 
had disposed of it. Mi Shwe Ban We was an old woman at the 
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time but there is no evidence beyond the bare statement of her 
daughter the 2nd Defendant—Respondent that she was in her 
dotage. There are no grounds for holding that she was in ‘full 
possession of her faculties. Even if fraud had been expressl 
pleaded by the Defendants I think it should be held to be unproved, 
and the ordinary presumption in favour of fair dealing would pre 
vail. . 
Turning now to the substantive defence I see no reason to 


dissent from the finding of the Lower Courts that the gift of the © 


Northern part of the h-Iding, 25°60 acres to the 2nd Defendant 
was proved. The land was made over to the Defendants and a 
report was duly made to the Revenue Surveyor by the donor Mi 
Shwe Ban We. It is urged that she could under the Dhamma- 
thats revoke the gift and that she must be held to have exercised 
this power by actually selling it 7 years later to the Plaintiff—Res- 
pondent. I am not prepared to hold that the gift in this case is 
governed by the Dhammathats at all. As in the Upper Burma 
case of Maung At Gys vs. Ma U Me & i (1) the mother treated 
the property as her own absolutely with an absolute power of dis- 
posal and the daughter claims it as her own by virtue of an exercise 
of that power in her favour. No question of inheritance or succes- 


sion Is involved. Nor has it been proved in this case any more. 


than in the Upper Burma case that when a Burmese Buddhist 
father—or mother—makes a gift to a child it is an implied incident, 
that the gift is revocable at the parent’s will. 

Moreover, even if the donor had the power of revocation an 
exercise of the power could not be inferred from the mere fact that 
the donor conveyed the property to a stranger; an express act of 
revocation would at least be necessary. 

Mr. Lentaigne argues that the gift is invalid as it was not 
effected by a registered instrument under section 25 Contract Act. 
No instrument was necessary before the introduction of the Trans- 
fer of Property Act from 1st January 1905. Explanation to section 
25 Contract Act provides that nothing in the section shall affect 
the Validity, as between donor and donee, of any gift actually 
made. The same rule applies as between the donee and persons 
claiming through the donor like the Plaintiff—Appellant in this 
case. I think itis clear that the conveyance to the Plaintiff— 
Appellant is of no effect as regards the area, 23 60 acres, given to. 
the 2nd Defendant in 1904. 

. The alleged sale of 25°60 acres in 1g06.stands on a different 

footing. The Transfer of Property Act was then in force and the 
transaction would therefore be ineffectual without a registered con- 
veyance. At the eleventh hour the defendants made an attempt to 
overcome this serious difficulty by producing evidence that this 
area was given by Mi Shwe Ban We to her son Maung Lon 
1904 when she gave the other area to her daughter, and that the 
real vendor in the sale of 1906 was Maung Lon though the trans- 
action was carried out in the name of his mother as vendor because. 


(x) U. B. R. ga—9g5 p. 400, 


Google 


awe 


272 THE BURMA LAW TIMES. {VoL VIII. 


the land still stood in her name. This plea is clearly an after- 

thought; it is not suggested in the written statement that Mi Shwe 
Ban We sold the land on behalf of her son, and the defendants 
should not have been permitted to raise this inconsistent plea. 
Moreover Maung Lon’s evidence was discredited by the Lower 
‘Courts and it does not agree with the evidence of Nga So Maung. 
Maung Lon after receiving the land by gift from his mother let it 
out to a native of India for two years; but Nga Lon himself says 
nothing about this. If Mi Shwe Ban We had madea pift of 4 
doons to Nga Lon at the same time that she gave a similiar area 
‘to Mi Hla Win Pru it is most unlikely that she would refrain from 
reporting the former transaction to the revenue authorities as she 
did the latter. It must be held therefore that at the time of the 
conveyance to the Plaintiff—Appellant Lal Monamed in rgrt, the 
vendor Mi Shwe Ban We had a good subsisting title to the whole 
.of the holding of 56°55 acres except the area 25'60 acres which she 
had given to her daughter in 1904. The Plaintiff—Appellant’s 
claim for rent remains to be decided. On this point I agree with 
the Lower Courts. Itis clear that Mra Tha Aung disputed the 
Plaintiff—Appellant’s claim to rent and though the Plaintiff— 
Appellant produced oral evidence that Mra Tha Aung had agreed 
to pay rent I think it is very unlikely that he did so. He thought 
no doubt that he could maintain his title to the whole holding as 
against Lal Mohamed and in the circumstances the Lower Courts 
were probably justified in refusing to believe the evidence of a 
tenancy. 


The decrees of Lower Courts are set aside and a decree will be 
granted in favour of the Plaintiff—Appellant for possession of the 
area claimed by him minus the area 25°60 acres given to Mi Hla 
‘Win Pru in 1904. The District Court should cause the area 25°60 
acres to be demarcated in a compact block adjoining Mra Tha 
_Aung’s other land on the north. P 


The claim to rent is dismissed. 


Looking to the excessive nature of the Plaintiff—Appellant’s 
claim I direct that the parties shall pay their own costs throughout. 
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IN THE CHIEF COURT OF LOWER BURM.\. 


CIVIL Revision No. gI OF 1915. 


BRITISH INDIA STEAM NAVIGATION 
COMPANY, LIMITED .« DEFENDANT— 


APPELLANT. 
JIAWOOLA o eee ies ee PLAINTIFF— 
RESPONDENT. 
For the Appellant—Mr. MacDonell. 
For the Respondent—Mr. Hancock, 


Before Sir Charles Fox, Kt., Chief Judge. 


Dated 2oth August, I9I5. 


Shipper, liability of—“ At shi pper's risk with option of carrying on deck” in the 
Bill of Lading, meaning of. 


Apart from the general law which imposes on a carrie. by sea the duty of carrying 
goods under decks, except in the case of express contract or custom to the contrary, 
the meaning of the clause ‘at shipper’s risk with option of carrying on deck” is 
Clearly in favour of the ship-owner and he is exempted from liability for damages 
caused to the goods by want of ventilation, by the terms of the clause ‘‘ at shipper’s 
tisk"? though he did not exercise the option of carrying the goods on deck. 


JUDGMENT. 

The suit was for damages for negligence in carrying betel leaves 
in baskets on a voyage of one of the defendant Company’s steamers 
from Calcutta to Rangoon in October 1914. The baskets were 
stowed in between the decks, and owing to want of sufficient air-or 
ventilation there for betel leaves they went bad. The question in 
the case was whether the defendant Company was exempted from 
liability from the terms of the Bill of Lading under which the goods 
were carried. ‘The form of Bill of Lading as originally printed 
exempts the Company from almost every co.:ceivable liability, but 
yet another clause was added to the Bill of Lading in question, 
being stamped across the printed matter. Its terms are “At 
shipper’s risk with option of carrying on deck.” Even without 
reference to the general law which imposes ona carrier by sea the 
duty of carrying goods under decks except in the case of express 
contract or custom to the contrary, the meaning of the clause is 
perfectly plain and free from ambiguity. Not only the words “at 
shipper’s risk,” are necessarily in favour of the ship-owner, but the 
words “ with option of carrying on deck ” are in his favour, and I 
mean that the option is with the ship-owner. It would be indeed 
surprising to find any ship-owner inserting a clause i in his Bill of 
Lading form favouring the shipper. 

The Company was exempted from liability by the terms of the 
-clause “‘ at shipper’s risk” although it did not exercise the option 
of carrying the goods on deck. The decree of the Small Cause 
‘Court in favour of the shipper was contrary to law and is set saide. 
The‘suit is dismissed with costs. The plaintiff must pay the 
‘defendant Company’s costs of this application—one gold mokur 
.as Advocate’s fee 


Suzt dismissed. 
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IN THE CHIEF COURT OF LOWER BURMA. 


CRIMINAL REGULAR No. 58 OF 1914. 


YANG TSZE INSURANCE ASSOCIATION, 
_LIMITED ate oe PLAINTIFF. 
Vs. 

Tar BRITISH INDIAN STEAM NAVIGATION 
COMPANY, LIMITED wee ... DEFENDANT. 


For the Plaintiff—Messrs. Giles and Coltman. 


For the Defendant—Messrs. Lentaigne, McDonell and Clifton 
Before Mr. Justice Robinson. 


Dated 23rd November, sg14. 


Compan y— Documents, inspection of — Report of Company's agent for the express pur pose 
of laying it before Company's Solicitor, whether privileged. ae 
A letter written by an agent of a Company giving details of a claim, in pursuance 
of an order of the Company to submit reports in all cases of claims of a serious nature 
not merely|as an ordinary duty but expressly to be laid before the Company's Solicitor, 
is privileged and its inspection cannot be granted in a suit for such a claim if there is 
nothing to show that the letter was sent for any other purpose, 
Anderson v Bank of British Columbia, 2 Ch. D. 644; 45 L. J. Ch. 449; 35 L. T. 
76; 24 W. R. 624; Southwark & Vauxhali Water Co. v. Qusck, 3 Q. B. D. 315; 47 L. 
.Q. B. 258; 26 W. R. 341; Woolley v. North London Raikocy Co,, 4 C. P. 602; 38 L. 
.C, P. 317; 20 L T. 813; 17 W. R. 630 and Cook v. North Metropolitan Tramway CQ. 
(1889) 6 T. L. R. 22, referred to. 


ORDER. 


A collision occurred in the Rangoon river between the S. S. 
‘*Glenogle"’ and a cargo-boat, which was being towed by the 
defendant Company’s steam launch “ Ailsa” on February 12th, 
1913. The next day the owner of the cargo-boat made a claim to 
the local agents of the defendant Company for Rs. 4,000 compen- 
sation for the loss of his boat. Defendant Company’s local agents 
repudiated liability iz ¢ofo and on the following day wrote to the 
managin agents of the Company in Calcutta informing them of 
the claim. The owner of the cargo which was in the cargo boat has 
now brought a suit to recover damages for the loss of the cargo, 
and the point I have to decide is as to whether he is entitled to 
inspection of thaf letter. Mr. P. H. Browne has filed’ an affidavit 
setting out the facts recited above and stating that this letter was 
sent setting out a short account of the collision for the information 
of the defendant Company’s Solicitors. I have seen that letter. 
He further states that the local agents have standing orders to send 
‘‘ reports of claims of a serious nature made against the defendant 
Company to the managing agents of the said Company in India, in 
order that the circumstances under which the said claims are made 
may be laid before the defendant Company’s Solicitors in Calcutta 
as to what action should be taken in such cases.” On the one hand, 
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it is urged that this letter is privileged on the ground that it is in- 
formation collected by the local agents and reported to the managing 
agents for the use of their Solicitors in respect of a pending or 
anticipated litigation. The argument on the other side is that the 
letter was not so written; it was merely information from the locak 
agents irom which the managing agents might prepare a report 
which they would submit to the Solicitors, that it was not written 
merely for this object, and further that it was written in the course 
of their ordinary duty to report a collision. I have been referred 
to a certain number of authorities and as there are very few cases 
in India I will deal with these. In Anderson v. Bank of British 
Columbia (|), a case decided in 1876, the point is fully dealt with. 
That was a case in which a claim was made on the Bank fora 
certain sum of money which, it was said, had been transferred from 
an account in which the plaintiff and others were interested to the 
private account of one of those others, and that this transfer was 
fraudulent and void. The manager of the Bank stated that on 
receiving the claim and on considering what had passed between him 
and the plaintiff in an interview he considered that litigation was 
imminent and thought it right that the Bank should have legal 
advice and that for that purpose he should obtain from the branch 
manager the full particulars of all the facts and circumstances of the 
case likely to be required by the Solicitor ofthe Bank. He telegrap- 
hed for full particulars, and in reply received a letter, inspection of 
which was claimed. Jessel, M. R., decided that that letter was not 
privileged. He points out that in the telegram ‘‘there is not a 
syllable there which shows that any communication, direct or indirect, 
expressed or implied, was made to the agent to the effect that his 
communication was to be a confidential one for the purpose of being 
submitted to the professional man, that is, the Solicitor—for advice. 
If it had been so, I apprehend that it would have been protected 
upon principles well understood. If you ask your agent to draw 
out a case for the opinion of your Solicitor, or for the opinion of 
your Counsel, that is a confidential communication made for that 
purpose. Here there is nothing of the sort. Nor is it suggested 
or alleged that, without being requested, the agent did make the 
communication with the object of its being laid before the Solicitor 
for advice. He, therefore, did not make it as a confidential commu- 
ni¢ation in any other sense than that in which every communication 
from an agent to his principal, or from a sub-agent to the chief 
agent of the principal, is confidential . . . . This communi- 
cation, then, as regards the sender, was not made or sent for the 
purpose of being laid before a professional adviser, nor was there 
any intimation of such purpose sent by the person who required 
’ the communication. All that you have got is a statement of the 
person who sent the telegram as to the state of his feelings at a 
particular time, which 1 is not sufficient for the purpose of the point 
I have to determine.” He then proceeds to deal with what is the 
rule and what is the meaning of the rule, referring to the previous 


(xr) 2 Ch. D. 644; 45 L. J. Ch. 449; 35 L. T.76; 24 W. R. 624. 
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authorities, then what is the extent of the rule, pointing out that it . 
refers to a communication other than those made by the client to 
the professional man himself. He points out further that neither 
the Solicitor nor the client is bound to collect information or testi- 
mony himself. This is more so in acase where the informatior 
or testimony has to be obtained from a distance. This decision went 
up On appeal, and James, L. J., remarks: ‘* Looking at the dicta 
and the judgments cited, they might require to be fully considered, 
but I think they may possibly all be based upon this, which is an 
intelligible principle, that as you have no right to see your 
adversary’s brief, you have no right to see that which comes intc 
existence merely as the materials for the brief.” He points out that 
the manager merely called for full information and that that was 
his ordinary duty. ‘It is the duty of a man, in the ordinary course 
of business, to do it, and it is not necessarily connected with the 
litigation either actually commenced or expected. It is the infor- 
mation of the agent, and the principal ought to know what the agent 
knows. The knowledge of the agent in the matter of the agency is, 
or ought to be, the knowledge of the principal.’’ Mellish, L. J., 
deals with a supposititious case at sea and states that before deter- 
mining whether he will bring or defend’ an action a man writes to 
say: ‘‘ Get me an account from all the passengers and crew what 
each man can say respecting this transaction, write it down as 
accurately as you can, and send it upto me.” ‘‘It might be that 
that would be privileged just as much if he sent and asked for it 
before he determined whether he would bring an action or defend an 
action as it would be if it was sent after the action was commenced, 
and he wished to obtain information as to what evidence such 
persons would probably give.” As to that he considers that ‘‘as a 
general rule, it may be he is not bound to give the discovery res- 
pecting that, but I cannot think that that ought to be held to apply 
to information which a principal asks his agent to give respecting 
the matters which the agent has done for and on account of the 
principal. That is information respecting matters which in point 
of law are the acts of the principal himself, and it is information 
respecting matters as to which the knowledge of the agent is the 
knowledge of the principal. In point of law, the principal is to be 
deemed to have known the facts before he has actually got personal 
information about them.” Nowinthat case the particulars supplied 
were as to the acts and conduct of the agent. In the present case 
the local agents did not know anything of their personal knowledge. 
They were reporting what other persons, who would be in a posi- 
tion to give evidence if the case came before a Court, could and 
would say. In that case there was nothing either in the telegram 
or in the letter in reply suggesting that the information was asked 
for or supplied for the purpose of being laid betore the Bank’s 
professional adviser. In the present case Mr. Browne’s affidavit 
shows that they acted not on a request made after the collision had 
occurred, but on standing orders to send a report in order that the 
circumstances under which the claims are made may be laid before 
the defendant Company’s Solicitors for advice, and the affidavit also 
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shows that this letter was sent as a confidential communication for 
the information of the defendant Company’s Solicitors. This 
authority further shows, it appears to me, that in the opinion of 
the learned Judges of the first Court and the Appellate Court who 
heard that case, a document such as the one I have to consider 
‘would be privileged. 

That the rule is not to be further extended is, I think, shown 
by the decision in the case of the Southwark § Vauxhall Water 
Co. v. Quick (2), where it is held that documents prepared in relation 
to an intended action, whether at the request of a Solicitor or not, 
and whether ultimately laid bef. re the Solicitor or not, are privileged 
if prepared with a Jona fide intention of being laid before him for 
the purpose of taking his advice. Cockburn, C. J., dealt with the 
documents, which were transcripts of a shorthand writer’s notes of 
conversaticn with possible witnesses prepared to be furnished to the 
Company’s Solicitor for advice, and the same of an interview 
between the Chairman of the Company and certain servants of the 
Company prepared for the same reason, and a statement of the 
facts drawn up by the Chairman to be submitted to the Company’s 
Solicitor. He says, ‘‘ It is clear that they were documents contain- 
ing information which had been obtained by the plaintiffs with a 
view to consulting their professional adviser......... I can see no dis- 
tinction between Information obtained upon the suggestion of a 
Solicitor, with the view of its being submitted to him for the pur- 
pose of his advising upon it and that procured spontaneously by 
the client for the same purpose...... Ifthe Court or the Judge at 
Chambers is satisfied that 1t was dona fide procured for the purpose, 
it appears to me that it ought to be privileged.” Then, referring 
to the decision which I have just been dealing with, he says: ‘I 
do not feel bound nor am I disposed to carry the doctrine of those 
decisions to the extent suggested on behalf of the defendant.” On 
appeal the Lord Justice’s judgment which I have already quoted 
was referred to with approval and the appeal was rejected. 

The letter I have to deal with refers to what persons present 
could and did say with reference to the facts of the collision. But 
it is further urged that this letter was merely written in the ordinary 
course of duty, and I am referred to Wooly v. North London Railway 
Co. (3) and Cookv. North Metropolitan Tramway Co, (4). In the first. 
of these cases reports of the defendant Company's inspectors, guards, 
locomotive superintendent and so on and those of the passengers 
and a report made by an officer of the Company in the course of his 
duty for the information of the Company, without reference to any 
litigation begun or anticipated, were held not privileged. Bovill, 
C. J., says: ‘I think, therefore, we may safely| ay it down that, 
where information and opinions are obtained with a view to litiga- 
tion, they are to be considered as privileged.” In the other case, 
which was one relating to daily reports submitted by conductors 
and drivers, they were held not to be privileged because though it 
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(2) 3Q. B. D. 315; 47 L. J. Q. B. 258; 26 W. R. 341. 
(3) 4C.P 602; 38L. J. C. P. 317; 20L. T. 813; 17 W. R. 650. 
(4) 1889) 6 T, L. R. 22. 
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might have been contemplated ina general way that they should 
be used in litigation if litigation should arise, such documents were 
not protected, they being merely reports made in the course of con- 
ductors’ daily duties. Mr. Justice Manisty concurring observes 
that “in the case cited it appeared that an action was intended, 
and that the document had been obtained to be laid before the 
Solicitor for the purpase of having his advice with reference to such 
action. That case was very different from the present, in which a 
report was made daily, and as to every accident that occurred, 
without reference to any actions.” The standing orders in the 
present case, it is proved, refer to all cases of a serious nature and 
the reports were called for by these orders, not merely as an ordi- 
nary duty but expressly to be laid before the Company,s Solicitor ; 
and in addition the letter, which I have seen, is sent for the express 
. purpose of being laid before the Company’s Solicitor. It has been 
urged that the authorities show that to be privileged it must be 
sent merely for that purpose. There is nothing befofe me to show 
that it was sent for any other purpose, and it being a report of what 
other persons saw and knew and would depose to and not being 
information in the knowledge of the local agents personally which 
can be presumed to be the knowledge of the principal, the letter is, 
in my opinion, privileged and inspection cannot be granted. 
Plaintiff must pay the costs of this hearing to defendants, Advo- 
cate’s fees three gold mohurs. 


IN THE CHIEF COURT OF LOWER BURMA. 


Civic First APPBAL NO. 192 OF IQIT4. 


A. J. ROBERTSON ... bat ... DEFENDANT— 
APPELLANT. 
vs. 
Mrs. H. V. MURRAY sae we. PLAINTIFF— 
RESPONDENT. 


For the Appellant.—Mr. J. R. Das. 
For the Respondent.—Mr. Higinbotham. 


Before Mr. Justice Ormond and Mr. Justice Twomey. 


Dated gth September 1915. 


Damages— Stander— Malice— Burden of proof—Privileged occasion. 

The law al Fre to asuit for damages for slander in India is the same as the 

lish Law. If the occasion is privileged, the onus is on the plaintiff to show actual 
a ice in the detendant and if the defendant make a statement honestly he is not 
liable for the slander even though there is no reasonable ground for his belief. 

Clark v. Molyneux, 47 L. J. Q. B. 230; 37 L. T. 694; 26 W. R. 104; 14 Cox. C. 
C. 10;3 Q. B. D. 237; Stuart v. Bell,60 L.J Q. B. 577; 2. Q. Bs 341; 64 L. T. 633; 
39 W. R. 612; Collins v. Cooper, (1903) 19 T. L. R 118, referred to. 

Refusal to apologise before suit may be evidence of malice, but it may equally 
be consistent with the defendant honestly adhering to his opinion. 
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~ JUDGMENT. 

ORMOND, J.—On the original side of this Court the plaintiff- 
respondent has been awarded a decree for Rs. 500 damages for 
slander uttered by the appellant Robertson, an Advocate of this 
Court, who now appeals. Robertson occupied a house belonging 
to the plaintiff at Pauktaw, Insein, free of rent. The house had 
been unoccupied for some time and was in need of repair and 
Robertson stated that he was to be allowed. if he did it up, to 
occupy it free of rent until it could be sold. The house was burnt 
down on the 4th of June 1913. The plaintiff had taken out a fire 
insurance policy for Rs. 13,000 : n this house through the defendant 
and Finlay, Fleming & Company were the agents for the Insur- 
ance Company. Robertson reported to the agents that the fire was 
an act of incendiarism and in his opinion was atthe instigation 
of Mrs. Murray, the plaintiff; that is the slander compl.iined of. 
The defence was that it was a privileged communication and made 
without malice. If the facts are as stated by the defendant as to 
what he saw at the time, it was clearly an act of incendiarism and 
there is no reason to disbelieve his evidence as to these facts. Most 
of Robertson’s furniture was burnt in the fire and was uninsured, 
but he with the Insurance Company had the common interest. I 
think it was amoral duty cast on Robertson to report the facts 
within his knowledge to the agents of the Insurance Company. 
The learned Judge on the original side has held that the occasion 
was privileged, and in my opinion it was clearly so. But the 
learned Judge has thought there was no basis for the defendant’s 
Opinion that the fire was at the instance of plaintiff. It is not clear 
from the judgment whether the learned Judge found that there was 
actual malice on the part of the defendant in expressing that opinion 
or whether the learned Judge held that he had acted without due 
care and attention in holding that opinion. I think the effect of - 
the judgment is that the defendant could not have honestly thought 
that the fire was at the instance of the plaintiff and, therefore, was 
actuated by malice. The plaintiff had served a notice upon the 
defendant to quit the house and he had refused todoso. A Mrs. 
Hood was living in the house and her husband objected to her do- 
ing so. Defendant was told by Mrs. Hood that a few days before 
the fire Mrs. Murray, the plaintiff, had told her mother, Mrs. 
Pai lini, and Miss Pinto who was with her that she should not let 
her daughter remain in-the house as the house might be burnt 
down, that Pauktaw was a disreputed place and insinuated that 
Hood might burn this house down. Koreishi, the broker, also told 
the defendant that Mrs. Murray, the plaintiff, had told him that 
Hood was troubling her and complaining that Mrs. Hood was stay- 
ing with Robertson and that she was afraid of Hood doing some- 
thing to it and that she was afraid her house might be burnt down. 
Koreishi says that she told him to tell Robertson that Hood was 
arranging to burn down the house, or that he, Robertson, was to be 
beaten and that he had better leave the house, and that he had in- 
formed Robertson of what Mrs. Murray had told him. The fact 
that those statements were made by Mrs. Murray to the witness 
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and reported to the defendant is not disbelieved by the learned 
Judge, but he holds that the proper inference to draw from them is 
that she was afraid that Hood might either burn down the house or 
get budmashes to do so. 

The law applicable to a suit for damages for slander is the 
same as the English Law. Under that law if the occasion is privi- 
leged, the onus is on the plaintiff to show actual malice in the 
defendant and if the defendant made his statement honestly, he 
would not be liable for slander even though there was no reasonable 
ground for his belief. The following cases are sufficient authority 
for this proposition :— Clark v. Molyneux (1) Sfuart-v. Bell (2) and 
Collins v. Cooper (3). The defendant refused to apologise before 
sult and that is relied upon as evidence of malice. But it is equally | 
consistent with the defendant honestly adhering to his opinion. 
The absence of any reasonable ground for the opinion would be 
evidence of malice but in this case, apart altogether from the state- 
ments made by Mrs. Murray, the fact that the house was insured 
for Rs. 13,000 and apparently was worth Rs 10,000 for that was 
the sum paid by the Insurance Company, and the fact that it was 
clearly an act of incendiarism might be sufficient to warrant an 
honest belief in the mind of the defendant that the plaintiff must 
have been connected with the fire and Hood would have harcly ac- 
quainted Mrs. Murray with his intention of burning down her 
house unless Mrs. Murray acquiesced in his doing so. In my opi- 
nion the plaintiff has not made out that the defendant did not 
honestly believe that the house was burnt down at the instance of 
the plaintiff. I would allow this appeal and dismiss the suit with 
costs In both Courts. | 

Twomey, J.:—I concur. 

Appeal allowed. 


ei enti ara 


IN THE CHIEF COURT OF LOWER BU MA 


CiviL MISCELLANEOUS APPLICATION * No. 32 OF IQI4. 


MAUNG MAUNG GYI... ae ... APPLICANT. 
VS. 
MAUNG SEIN NYUN . ... RESPONDENT. 


Before Sir Henry Hartnoll Officiating Chief Judge, 
' Dated 16th May 1914. 


Legal Practitioner's Act— Act \VI11 of 1879, Sections 10 and 3a-—Civtl Procedure 
Code Order 3; 7. 1— Usurping function of a Pleader. 

Where a Barrister reported to the District Judge that |.espondent appeared and 
conducted cases before Courts as holding powers— of-Attorney on behalf of parties in 
several suits without holding a pleader’s license and where the listrict Judge refused 


_ 47 L: J. Q. B. 230; 37 L. T. 694; 26 W R. 104: 14 Cox. C.C 10; 3 Q. B. 
D 


Wal 60 L. J. Q. B. 577» : oe B. 341; 64 L. T. 633; 39 W. R. 612. 

(3) (1903 19 T. L. 

* Application praying an an “order barring Maung Sein Nyun (not a pleader) from 
appearing in any case Civil or Criminal in any Courts except in cases in which he 
himself is the actual party. 
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to interfere with the discretion of the Judges of those Courts under the proviso 
to Rule, of Order III. 

Heid that the proper course for the Barrister would be to file a petition asking 
the District Court to punish the Respondent under Section 32 of the Legal Practi- 
tioner’s Act and tnat notwithstanding the order already passed by him the District 
Judge should proceed to adjudicate on the matter as to whether the Respondent is 
usurping the functions of a pleader and practising as one in contravention of Sectiou 
10 of the Act or whether his appearances are covered by the provisions of Order III 
Rule 1. 

Tusserdug Hosain v. Girhir Narain 14 Cal. 556. 


ORDER. 


HARTNOLL Orre., C. J. : —On the 11th February last Maung 
Maung Gyi, a Barrister, complained to the Deputy Commissioner, 
Tavoy that one Maung Sein Nyun had been appearing before the 
Courts at Tavoy without holding a pleader’s license. ‘lhe y;etition 
set out Maung Sein Nyun’s alleged practice. No specific relief was 
asked for but the Deputy Commissioner in his capacity as District 
Judge passed the following order :— 


I presume that litigants allow Maung Sein Nyun to conduct 
only those cases which, they consider, do not require the advice 
of a professional pleader or advocate and / am not prepared to 
interfere with the discretion of the Judges under the priviso to Rule 
1 Order III First Schedule, Civil Procedure Code. 


Maung Maung Gyi his now applied for a revision of this order 
and asks that Maung Sein Nyun be barred from appearing in any’ 
case Civil or Criminal in any Courts except in cases in which he 
himself is the actual party. It does not appear that Maung Maung 
Gyi ever drew the attention of the District Judge to the provisions 
of Section Io and 32 of the Legal Practitioner’s Art (Act XVIII of 
1879) nor did heask that action be taken under section 32 of the 
Act. His petition was one to the Deputy Commissioner and did 
not state what action was required. He has filed before this Court 
a list of cases in which Maung Sein Nyun isalleged to have appear- 
ed in the Additional District Court and Township Court, Tavoy. 
I think that the proper course for hem to pursue will be to file a 
proper petition before the District Court Tavoy as, king that 
Maung Sein Nyun be punished under Section 32 of the Legal Prac- 
titioner’s Act, and then notwithstanding the order already passed 
by him the District Judge should proceed to adjudicate on the mat- 
ter. The point seems to be whether Maung Sein Nyun is not 
usurping the functions of a pleader and practising as one in con- 
travention of section 10 of the Act in which case he is liable under 
section 32 or whether his appearances are covered by the provisions 
of Order 3 Rule 1, First Schedule of the Civil Procedure Code. It 
should be noticed that Order 3 Rule 1 says:—‘* Except where 
otherwise expressly provided by any law for the time being in force”. 
The judgment in the case of Zussudug Hosatn v. Girhar Narain (1) 
can be usefully read in connection with any petition that may be 
filed against Maung Sein Nyun.- 





(1) I. L. ". 14 Cal. 556- 
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IN THE CHIEF COURT OF LOWER BURMA. 


CiviL Revision No. 198 OF 1914. 
MAUNG PO MYA.- vs. MAUNG PO KYIN 


For Appellant—Mr. Palit. 
For Respondent—Maung Po Han. 


Before Mr. Justice Ormond and Mr. Justice Twomey. 
Dated 12th August 1915. 


Provinctal [nsolveney Act—Sections 15 and 47 — Dismissal of petition for benefit of 
the Act on the ground of disbelief in the facts stated or on intention to perpetrate a fraud— 
when such dismissal improper. 

Where a petition in insolvency was rejected by the District Judge on the ground 
that he did not believe (1) that the applicant’s crops were destroyed or (2) that the 
cost of cultivation was as high as the applicant stated and also on the ground (3) that 
the petition was made to swindle one Po Kyin who had purchased and paid for 
certain cattle which the applicant subsequently fraudulently disposed of to his 
Own son, 

field that the Court should not have dismisscd the petition on the first two 
grounds under ecction 15 as under that section the Court could only dismiss it if it 
was Satisfied that the petitioner had not the right to present the petition under 
section 6 and it was not os found, 

Held further that the Courts should not have dismissed it on the 3rd ground as 
the fraud if any had already been committed and the insolvency proceedings could not 
in any way prevent Io Kyin from recovering any compensation that he might be 
entitled to. 


JUDGMENT. | 


ORMOND, J.:—The appellant presented a petition in insolvency 
which was rejected by the District Judge on the ground apparently 
that he did not believe that the Appellant’s crops were destroyed 
or that the cost of cultivation was as high as the Appellant stated, 
and alsoon the ground that the petition was made in order to 
swindle one Po Kyin who stated that the Appellant had sold 12 
bullocks to him, had received the payment for them and had then 
fraudulently disposed of the cattle to his (the Appellant’s) son. 

The petition apparently was dismissed both under s. 15 and 
s. 47 of the Provincial Insolvency Act, but under s. 15 the Court 
could only dismiss the petition if it was satisfied that the petitioner 
had not the right to present the petition under s. 6 and that has 
not been found. Unders. 47 the court would have the power to 
reject the petition if it was satisfied that its presentation was an 
abuse of the process of the Court, e. g. that the petition was pre- 
sented in order to perpetrate a fraud. Apparently that was one 
of the grounds upon which the petition was rejected but the facts 
as disclosed would not lead to any inference that the petition was 
presented in order to perpetrate a fraud. The fraud if any had 
already’ been committed insolvency and proceedings could not 
in any way prevent Po Kyin from recovering any compensation 
that he might be entitled to. It is urged that for an appeal from 
an order made under s. 47 the leave of the Court must first be 
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obtained under s. 46 (3) of the Act. In so far as this may be an 
appeal made under‘s. 47 wecan treat it as an application in revison ; 
and we have that power under s. 47 sub-section 2 of the Act 

We set aside the order dismissing the petition and direct that 


-the matter be remanded to the District Court and disposed of ac- 


cording to law. The appellant will have his costs 2 gold mohurs. 





IN THE CHIEF COURT OF LUWER BURMA, 


SPECIAL SECOND CiIvIL APPEAL \\O 153 OF IQI5. 


MAUNG SHWE PAV ..... see ... DEFENDANT— 
: APPELLANT. 
vs. 
MI PAN ZI ... ae ver .. PLAINTIFF.— 
RESPONDENT. 


For Appellant—J. E. Lambert. 
Before Mr. Justice Twomey and Mr. Justice Ormond. 


Dated roth September rgr5. 


Buddhsst Law—'' Out of time grandchildren ', ruleas to, applicability of—-Children 
and step-children— Procedure to be followed by Court when plaints ff has no cause of action 
— Crotl Procedure Code (Act V of 1908) O, 1, r. ro. 


When there are no children surviving but only the grandchildren the latter succeed 
on the same footing as children and the rule as to ‘‘our of time’ grandchildren comes 
in only when a distin.tion has to be made between different classes of heirs, ¢. g., 
children and grandchildren and has no application when ail the nearest heirs stand 
in the same degre of relationship to the deceased: 

Ma Gun Bonv. Po Kywe U. B. R. (1897-1901), II 66, referred to. 

Neither Order I rule ro nor any other provision of the Code of Civil Procedure 
authorises a Court, on finding that the plaintiff must fail, to import into the case as 
co-plaintiff a person who has a different cause of action inconsistent with that of the 
original plaintiff and who moreover has not paid Court-tees on the new claim. 

In a non-administration suit by one member of the family against another in his 
own right, the Court should adjudicate his claim on its own merits. 


JUDGMENT. 

Twomey, J.:—The original plaintiff, Saw Pe as sole heir of 
one Mi On Gaing, sued the defendant, Shew Paw, Mi On Gaing’s 
surviving husband, for the property left by Mi On Gaing. The 
parties are related to one another as shown in the following table :— 

Former = Tun U Mi On Gaing= 3rd husband 


wife - (deceased) (deceased), | Shwe Paw 
(deceased) | and hus- (defendant). 
band of Mi 
On Gaing 
No issue No issue, 
Mi Pan Zi=Shwe Nyein (deceased), adopted son of 
Mi On Gaing, 
Saw Pe, 
plaintiff, 
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Shwe Nyein wasthe Kitéima son of Mi On Gaing. She left no 
children by any of her three husbands. Shwe’ Nyein died before 
his adoptive mother, Mi On Gaing. 

The property in question is found to have been acquired while. 
Mi On Gaing was married to her second hustand, Tun U. 

The plaintiff, Saw Pe, claimed that not only his father, Shwe 
Nyein, but he himself was adopted by Mi On Gaing. The District 
Court found that he was not adopted. . 

The District Court decided that Saw Pe, the son of the kzté:ma 
son, ranked as a grandson and was entitled as against his step- 
grardfather, Shwe Paw to one-half of his grand-mother’s property. 
The learned Judge relied upon the Upper Burma rulings Ma Hnin 
Dok vy. Ma U (*) and Maung Kado vy. Moa Kyin (2), 

Maung Shwe Paw, the defencant appealed to the Divisional 
Court on the ground that Shwe Nyein’s adoption was not proved 
and in any case that Maung Saw Pe was at best an ‘‘out-of-time” 
grandchild and could not succeed to any part of the estate as- 
against his grandmother’s surviving husband. ‘The Divisional 
Judge concurred in the finding that Shwe Nyein.was the ksts:ma 
son, but then went out of his way to consider the position of Saw 
Pe’s mother, Mi Pan Zi. He came tothe conclusion that Saw Pe 
could not sue during his mother’s life-time as she was a step-child 
of Mi On Gaing and was, moreover, the sole heir of her husband, 
the adopted son Shwe Nyein. ‘The Judge, therefore, purporting to 
act under Order I, rule 10, Code of Civil Procedure, joined Mi Pan 
Zi as a plaintiff and ultimately decided that she was entitled to 3/4ths 
of Mi On Gaing’s estate as against Mi On (aing’s surviving hus- 
band, and that the orginal plaintiff, Saw Pe, wasentitled to nothing. 

The Divisional Judge’s procedure was erroneous. On his 
finding that the plaintiff Saw Pe had noright of action in his 
mother's lifetime, the proper course would be to set aside the decree 
of the District Court and dismiss the suit. Neither Order I, rule 
Io, nor any other provision of the Code authorises a Court, on 
finding that the plaintiff must fail, to import into the case as co- 
plaintiff a person who has a different cause of action inconsistent 
with that of the original plaintiff and who moreover has not paid 
Court-fees on the new claim. The case was not an administration 
suit in which all those claiming to share in the estate of the deceas- 
ed must be represented. It was aclaim by one member of the 
family suing in his own right and the Judge should have adjudicat- 
ed this claim on its own merits. 

The defendant, Shwe Paw, having appealed to this Court and 
the original plaintiff, Saw Pe, not having appealed, the ordinary 
course would be to set aside the Divisional Court’s decree so far as 
it amounts toa dismissal of Saw Pe’s original suit. But the cir- 
cumstances are peculiar. It appears that it was Mi Pan Zi who 
conducted the suit and the appeal in the Divisional Court for her 
son, Saw Pe, and it is only the action of the Divisional Court that 
has placed her formally in antagonism to her son. . It may be 


() U. R. R, (1897-01), II, 126, 
2) U. B. R, libeoon II, 164. 
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inferred that Saw Pe has refrained from appealing to this Court 
because he expects that the decree in favour of his mother will 
ultimately benefit him. It does not appear that Saw Pe himself 
was consulted as to the addition of Mi Pan Zi as a co-plaintiff or 
that he waived his rights in her favour. 

In the circumstances it seems that the case should be. remanded 
to the Divisional Court for a fresh decision on the defendant, Shwe 
Paw’s appeal uncomplicated by any claim on the part of Mi Pan 
Zi who should be struck out. Mr. Lambert forthe appellant, Shwe 
Paw, agrees to this course. 

The Upper Burmarulings mentioned in the District Court’s 
Judgment should be of great use in deciding the case. Attention is 
also invited to the instructive ruling Ma Gun Bony. Po Kywe (3), 
which has many points of similarity to this case and which gives 
reasons for thinking (7) that when there are no children surviving 
but only the grandchildren the latter succeed on the same footing 
as children and (22) that the rule as to ‘‘ out-of-time” grandchildren 
is requisite only when a distinction has to be made between differ- 
ent classes of heirs (e. g., children and grandchildren) and has no 
application when the nearest heirs all stand in the same degree of 
relationship to the deceased. 

It has been urged that Saw Pe has a brother, Tun Win, and 
that he should be joined as co-plaintiff. This is not necessary. If 
Saw Pe is one of two sons of the étiima son, Shwe Nyein, and if 
it is held that Saw Pe is entitled to a share, he should get only one- 
half of the share to which he would be entitled as the only son. 
The other half would be claimable by his brother, Tun Win, but it 
need not be awarded in this suit. . 

It may be questioned whether the Divisional Judge is right in 
regarding Mi Pan Zi as Shwe Paw’s step-daughter. Shwe Paw is 
the subsequent husband of Mi Pan Zi’s step-mother, Mi On Gaing, 
and the rules relating to partition between step-child and step- 
father seems to have no application as between them. When Mf 
Pan Zi’s father, Tun U, died, Mi Pan Zi mi ht have claimed parti- 
tion from her step-mother, Mi On Gaing,-but apparently did not do 
so because she was the wife of Mi On Gaing’s kitééma son. 

“‘ Step-children ”, the Divisional Judge remarks, ‘* would seem 
to be treated under Buddhist Law upon the same principles as 
children.” This is true only when there are no children of the 
whole blood. Children of the half-blood cannot succeed on the foot- 
ing of children when there are children of the whole blood. And one 
of the points which has to be decided in this case is whether a Asttima 
son, as being for all purposes equivalent to a natural born son of 
his adoptive parents, does not exclude a child of the half blood. 

_ When a son dies before his parents and the parents afterwards 
die, the question arises whether the deceased son's widow or his 
children or both widow and children represent him in the ultimate 
partition of the parental estate. Among other authorities sections 
162 and 164 of the Digest may be consulted on this point. 


(3) U. B. R. (1897-01), I, 66, 
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The decree of the lower Arpellate Ccurt is set aside and the 
case is remanded to the Divisional Court for a fresh decision after 
striking out Mi Pan Zi’s name as co-plaintiff. The costs of this 
appeal will be borne by the estate. 

A certificate will be given to the -ppellant under section 13, 
Court Fees Act, for the refund of the Court fee on'the memorandum 
of appeal. 

ORMOND, J.:—I concur. 

Decree set aside; case remanded. 


IN THE CHIEF COURT OF LOWER BURMA. 


’ CRIMINAL REVISION No. 191 A OF IQI5. 


KING-EMPEROR on “we .. PROSECUTOR. 
vs. 
NGA E MOUNG swe ie ... RESPONDENT. 


Before Mr. Justice Parlett. 





Dated 2gth Jaly rors. 


Lunatic—Criminal Procedure Code (Act V of 1808), ss. 471 (1). 423, 487. 479— 
Lunacy Act (IV of ror2). $s. 2a—( Act X of rorg)—Comurt'’s porver to direct reception of 
criminal lunatic into as\lum—Warrant ofarrest—Order, if prejudicial. 

Under Lunacy Act IV of rqgr2 and Act X of 1914 the Magistrates or Courts are 
no longer required to report cases under section 471 (t\, Criminal Procedure Code, 
for the order of the Local Government hut are themse'ves competent to direct the 
reception rf a criminal! lunatic into any asylum which is prescribed for the reception 
of criminal lunatics. 

A warrant of arrest is not an order to the pre‘udice of the accused within the 
meaning of section 439 (2), Criminal Procedure Code and can, therefore, be issued 
without previous notice to him. 

An order under section 471 (t), Criminal Procedure Code, is clearly an order 
which the acquitting Court, whether Original or Appellate, not only has power to 
make but is bound to make under section 423 (d). 


Mehi Singh v. Maneal Khanda, 12 Ind. Cas. 297; 39 C. 157; 14 C. L. J. 437; 16 

C. W. N. 10; 12 Cr. L. J. 520, referred to and followed. 
Review of the order of the first Additional Magistrate of Finme, 
daded the 22nd‘April 1915, passed in Criminal Trial No. 68 of rgr§. 


JUDGMENT. 


Nea E Monne was sent for trial before the Additional Magistrate 
of Einme under section 452, Indian Penal Code. A charge was 
formed against him under that section and a defence of insanity 
was set up, which the Magistrate held proved. He acquitted the 
accused and released him, completely ignoring the imperative 
provisions of section 471 (1) of the Criminal Procedure Code. Nea 
E Moung has been called upon in revision to show cause why the 
provisions should not now be given effect to, and has shown cause 
through an Advocate, 


* 


ei 
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The allegation made against Nga E Moung was that at about 
7 A.M. on 21st March he entered the house of Mg. Po Thaik while 
the latter was dressing and approached him and stabbed him on the 
left forearm with a clasp knife. Nga E Moung stabbed him again, 
bur Mg. Po Thaik caught his hand in which the knife was and 
sustained only a slight wcund on the chest. He held Nga E 
Moung till other persons came and disarmed him. 

The case was carelessly tried by the Magistrate in several 
respects. Thus Mg. Po Thaik’s evidence might be read as imply- 
ing that he avoided entirely the blow aimed at his arm, and that 
it did not take effect at all; one of the witnesses, Mg. Kala, who 
came on the scene at once also refers to Po Thaik as showing peo- 
ple his wound: the Sub-Assistant Surgeon was allowed to leave 
-the witness-box after deposing to the nature of only one wound on 

Mg. Po Thaik, that on his chest; he was, however, re-called, and 
made it plain that he had also a wound on the forearm, though all 
he said as to its nature was that it was not the result of great force. 
That however and his evidence make it perfectly clear that Po 
Thaik had two wounds, one in the arm and one on the chest. 

The Magistrate appears to have found that had Nga E Moung 
been sane he would have been guilty of an offence under section 
452, Indian Penal Code, but it is not clear whether he held that he 
committed any-act besides entering Po Thaik’s house armed with 
a clasp knife. He has expressly found that Nga E Moung did not 
inflict the wound on Po Thaik’s chest, but throughout his rambling 
memorandum on the charge and his judgment I nowhere find any 
decision as to whether the accused inflicted the wound on Po 
_ Thaik’s forearm. On the evidence the finding should have been 
that he did. 

Cause is shown by Nga E Moung’s Advocate on three 
grounds :—Féerst, that it is unnecessary to report the case for the 
orders of the Local Government, as it is open to the Local Govern- 
ment to act without any suchreport. As to this point I overlooked 
the change in the law effected by Act IV of 1912 and Act X of 1914q. 
Magistrates and Courts are nolonger required to report cases under 
section 471, Criminal Procedure Code for the orders of the Local 
Government, but are themselves competent under section 24 of Act 
IV of rq12 to direct the reception of a criminal lunatic into any 
agylum which is prescribed for the reception of criminal lunatics. 
The case will, therefore, not be reported for the orders of the Local 
Government. 

The next ground is that a warrant for Nga E Moung’s arrest 
under secticn 427, Criminal Procedure Code, should not have been 
issued without previous notice to him under section 439 (2). Inmy 
opinion a warrant of arrest is not an order to the prejudice of the 
accused within the meaning of section 439 (2). To hold that, it 
was, would, I consider, render useless the conferment on the High 
Court as a Court of Revision the powers of an Appellate Court 
under section 427, Criminal Procedure Code. 
ei027The ¢hird ground is that an order under section 471 (1), 
Criminal Procedure Code, is not an amendment or consequential 
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or incidental order within the meaning of section 423 (d), Criminal 
Procedure Code. The case of Mehs Singh vy. Mangal Khanda (*) 
was relied on but appears to mean authority against the con- 
tention put forward. It was there held that an order is not ‘‘ conse- 
quential or incidental to an order of discharge or acquittal unless 
the discharging or acquitting Court has, a/iunde, power to make 
it.” An order under section 471 (1) is clearly an order which the 
acquitting Court, whether Original or Appellate, not only has -power 


‘to make, but is bound to nake. It falls in fact in the class of 


orders which the Calcutta case quoted regards as indubitably coming 
under sectien 423 (ad), namely, ‘Order which follows as a matter 
of course, being the necesary complements to the main order passed, 
without which the latter would be incomplete or ineffi ctive.” 

The provi. ions of section 471 (1) are plain and imperative and 
I feel no doubt that if a Subordinate Court disregards them, this 
Court has power to remedy the power in revision. In this case I 
consider this will best be done by recording the finding which the 
Magistrate should have recorded under section 470 and passing the 
order which he should have passed under section 471 (1). 

The finding is that at 7 A.M. on 21st March 1915 Nga E 
Moung, son of Moung Tun U, of Einme entered the house of 
Moung Po Thaik of Einme carrying a clasp knife, wherewith he 
stabbed Moung Po Thaik inthe left forearm. But for Nga E Moung 
having been found to be, at the time by reason of unsoundness of 
mind, incapable of knowing the nature of the acts committed or 
that they were wrong or contrary to law, they would have consti- 
tuted an offence. 

Under section 471 (1), Criminal Procedure Code, read with 
section 24 of Act 1 V of 1912, Nya E Moung will be committed to 
the Rangoon Lunatic Asylum under a warrant in Criminal 
form 121A. 





IN THE CHIEF COURT OF LOWER BURMA. 


CRIMINAL REVISION No. 115B. oF 1915. 


ZERI KHAN aes ws ... APPELLANT. 
V8. 
KING-EMPEROR ... ma .-. OPPOSITE Party. 


For Appellant—Mg. Thin and Ginwala. 
For Respondent—Government Advocate. 


Before Sir Charles Fox, Kt., Chief Judge. 
Dated 3oth July rg15. 
Explosive Substances Act (VI of 1908), 5. 8 -- Accidental explosion—Injury to property— 


Obiigation to gtve notice to Police—‘* Occupier,’ meansng of—Penal Code (act VLV of 
1860), 5. 176 — Omission to give notice—/ntention. 


(xt) 12 Ind. Cas, 297; 39 C. 157; 14 C. L. J. 437; 16 C. W.N. 10; 12Cr. L 
- 529. 


tizedty(GOOSTE SSS niversirv OF MINNESOTA 
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The primary requisite for tne obligation to give notice to the Police under section 
8 of the Explosive Substances Act is not ‘ Serious injury to property ’’ but an 
accidental explosion. If the explosion was designed, the obligation to give notice 
does not arise even it the explosion may have been attended with ‘serious injury to 


property.” 

_. The word * cwcupier’’ in section 8 ofthe Act refers to some one on the spot at the 

time of the explosion who must necessarily have become aware of the explosion. 
Unless the omission to give notice is intentional, section 176, Indian Fenal Code, 

does not apply. if 


Review of the order of the second Class Township Magistrate 
of Bilin, dated the 14th of November 1914, passed in Criminal Trial 
No. 77 of agrq. 


JUDGMENT. 

The accused in the case was the manager of a quarry in which 
dynamite was used for blasting. The quarry is in the Kyaikto Sub- 
Division of the Thaton District. On a day on which he was in 
Rangoon a large piece of stone crashed through the roof ofa 
villager’s house, which is on the other side of a public road a short 
distance from the quarry, and did considerable damage to the house. 
The stone was thrown out of the quarry by the force of an ex- 
plosion of dynamite. No report of what had happened was made 
to the Police by any of those concerned in the quarrying. When 
the accused returned to the quarry the authorities had the matter 
already under investigation. He made no report of it in ccnse- 
quence, he says, of the Police already knowing about it. He was 
prosecuted for an offence punishable under section 176 of the Indian 
Penal Code, in that being legally bound to give notice to a public 
servant he intentionally omitted to give the notice. 

Section 8 of the Explosives Act 18£4 contains the provision, 
which, it is said, bound the accused to give notice to the officer in 
charge of the nearest Police station. Eliminating what is not 
applicable to the accused’s case, the section says that wherever 
there occurs in or about or in connection with any place in wnich 
an explosive is used any accident by explosion attended with serious 
injury to property, the occupier of the place shall forthwith give 
notice thereof to the officer in charge of the nearest Police station. 

The first quertion that arises in the case is whether there was 
‘“‘any accident by explosion.” There is no evidence that dynamite 
‘ exploded accidently ; for all that appears, a charge of dynamite inser- 
ted into rock may have been exploded designedly at the time it was 
designed to explode. This explosion may have been attended with 
serious injury to property; but serious injury to property is not the 
preliminary requisite for the obligation to give notice. The primary 
requisite is an accidental explosion. The records sent up with the 
case go to show that the occurrence and injury to the complain- 
ant’s house were due to rash use of dynamite for blasting rock in 
the near vicinity of houses and a public road rather than to any 
accidental explosion. If they were not due to the latter the obli- 
gation imposed by section 8 of the Explosives Act did not apply. 

The next question is whether the accused was the occupier of 
the place at the time any accidental explosion occurred. The 
section imposes On the occupier the duty of forthwith giving notice 
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of the accidental explosion. This necessarily means that the occu- 
pier must be scme One on the spot at the time, who must necessarily 
have become aware of the explosion. 

The whole object of the section is to ensure that the Police 
shall be at once informed of an accidental explosion attended with 
serious consequences. In case of such an explosion when explosives 
are being carried in a vessel or in any ‘sort of carriage it is not the 
owner of the vessel or carriage who is made Hable to give notice, but 
the master of the vessel or the person in charge ofthe carriage. In 
the cases of such persons the provision of the section requires no 
impossibility: they can and must forthwith give notice. The word 
‘forthwith ’ cannot be read in their cases as meaning ‘‘ as soon as 
they hear of the accident” nor, in my opinion, can it be so read in 
the case of an ‘‘occupier.” When using this last word the 
Legislature must be taken to refer to an occupier in whose power 
it is to comply with the obligation of forthwith giving notice after 
the accidental explosion, and no one but an actual occupant of the 
place at the time of the explosion could comply with such obligation. 
The accused in this case, having been away fram the place when 
the so-called accident occurred, was not liable to be convicted for 
not having given notice of it. Even if he were the question would 
remain whether he intentionally omitted to give notice. It should 
have been obvious that he did not do so, and that he was not liable 
to punishment under section 176 of the Penal Code. The peculiar 
reasoning by which the Township Court and the District Magistrate 
avoided dealing directly with the necessary question of whcther the 
accused had intentionally omitted to give notice is not creditable to 
either of them, and displays an undue inclination to apply the Penal 
Law in a manner in which it was not‘applicable. 

The prosecution appears to me to have been entirely miscon- 
ceived. Ifa punishable offence was committed by any one it was 
of an entirely different nature, which the records sent with the case 
show, that the District Magistrate was aware of. 

The conviction and sentence are set aside. The accused is 
acquitted, The fine paid will be refunded. 


IN THE COURT OF THE JUDICIAL COMMIS- 
SIONER, MANDALAY B: RMA. 
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CIvIL MISCELLANEOUS CAsE NO. 50 OF IQI5. 


MI MI sa or be .» APPLICANT. 
vs. 


SOHAN SINGH | ove eee .« RESPONDENT. 
Before H. E. McColl, Esq., I. C. S. 
Dated 4th November 1915. 


Stamp Act secisons ys aud 30--Duty of Appellate Court where a document not 
stampid or not sufficteut!y stamped 1s admitted by Lower Court— Admission of unstamped 
instrument. 
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He'd that the Legislature forbade the Courts acting upon an unstamped docu- 
ment when it is not produced before it but did not forbid the giving of a decree 
upon an unstamped document which had heen wrongly admitted in evidence, because 
the duty and penalty could be !evied by the Collector, 

Held further that the provisions of section 36 are evidently intended to prevent: 
injustice and it would be obvious'y unjust for an Appellate Court to dismiss a suit 
on the pround that a document which the first Ccurt had admitted in evidence, 
was unstamped or insufficiently stamped, seeing that if the objection had been 

‘taken in the firs: court the document could have been properly admitted in evi. 
dence on payment of stamp duty and penalty. 


JUDGMENT. 


This is an application for review of judgment on the grounds 


(1) that I erred in holding that there had been no material alteration 
of the promissory note sued on and (2) that the promissory note 
was a bond and was insufficiently stamped and should not have 
been acted upon. 

On the first point I would say that it is clear from the evidence 
of the witness Mg Maung that the words ‘‘received &00" were 
written on the note at the time the note was written and that there 
was no material alteration. If they had been entered later as an: 
acknowledgment of the discharge of the debt the pronote would 
have been returned. Moreover the defence was not payment but a. 
denial of execution. 


As regards the second point I would say that though the con-_ 


‘ tention that the promisscry note is a bond is correct as it is attes- 
ted by a witness, the: provisions of section 36 Stamp Act apply. 
It is contended however that though under section 36 Stamp Act 
The Lower Aprellate Court could not question the admission of 
the document in evidence it was debarred under section 35 from 
acting upon it by giving the plaintiff a decree, 

The latest ruling on the interpretation of section 36 Stamp 
Act is .41 Ke vs. Vga Kan Gyi and another (1). That wasa suit 
on a promissory note the stamp on which had not been duly can- 
celled, It was clearly contemplated in the order of the court that 
in the event of the merits being decided in his favour the plaintiff 
should get a decree. 

The provisions of section 36 are evidently intended to prevent 
injustice and it would be obviously unjust for an appellate court to 
dismiss a suit on the ground that a document, which the 1st Court 
had admitted in evidence, was unstamped or insufficiently stamped 
seeing that if the objection had been taken in the first Court the 
document could have been properly admitted in evidence on pay- 
ment of stamp duty and penalty. If sections 35 and 36 Stamp Act 
were to be read as the learned counsel for defendant applicant 
suggests that they should be read, we should expect to find some 
prevision made for the appellate court to order the duty and 
penalty to be paid into court in order to cure the defects that 
should have been cured in the first court. But that is not the pro- 
cedure laid down at all. All the appellate court can do is to im- 
pound the document and send it to the Collector, who can then. 





ace aaick , 
(1) If U. B. R. 07—og Stamp, 3. 
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levy the duty and penalty. 1 think therefore that the reason why 
the word ‘‘ admission” alone is used in. section 36 Stamp Act is 
that though it is included in the words “act upon” as to admit a 
document i in evidence i is to act upon it, it is a narrower term than 

‘acting upon”. Thus it has been held that to give a decree upon 
an unstamped document that is not produced is to act upon it ; 
the Legislative forbade that but did not forbid the giving of a decree 
upon an unstamped document which had wrongly been admitted 
in evidence, because the duty and penalty could be levied.by the 
Collector. The word admission in section 36 includes, I think, such 
action as necessarily follows upon admitting a document i in evi- 
dence and therefore the giving of a decree. 

The application is dismissed. 





IN THE COURT OF THE JUDICIAL COMMiIS- 
SIONER, MANDALAY. 


CiviL SECOND APPEAL CASE NO. 193 OF 1915. 


MI KYAN ME &I ... oa ... APPELLANTS. 
vs. ; 
MI EIN CHON &.... ae ... RESPONDENTS. 


Mr. S. Mukerjee—For Appellants, 
Mr. J. N. Basu—For Respondents. ° 


lefore L. H. Saunders Esquire I. C. 5. 
Dated 13th December, 1915. 


Burien of Proof—Admission of a previous tenancy and plea of subsequent purchase— 
section 109 Evusdence Act. 


Where the defen Jant appellants admitted they were formerly tenants in respect 
of a certain land of the plaintiff-responde its but alleged a subsequent purchase of the 
land from the latter. 

Held that the burden of proving the subsequent sale was rightly laid on the 
defendant appellants. 

Held that the provisions of section 1togot the Evidence Act cannot be over 
ridden by the rulings of any Court. 


JUDGMENT. : 

The plaintiff as administering the estate of one Ma Ein Bu 
deceased sued to recover possession of certain land from the defen- 
dants. Their case was that the defendants had been tenants of 
Ma Ein Bu up to her death and that they wrongfully retained the 
land setting up a title by purchase. The defendants claimed to 
have bought the land from the deceased Ma Ein Bu. ‘lhe Court 
of first instance found that the plaintiffs witnesses were more 
worthy of credit than the defendants and yvave plaintiffs a decree. 
On appeal the Lower Appellate Court held that the defz:ndants had 
admitted the tenancy and that the burden was upon them to prove 
that the tenancy had ceased and that they had bought the land. 
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This burden was not discharged and tne appeal was dismissed. 
The defendants come to this court on second Appeal and urge that 
the tenancy was denied that the burden was on the plaintiff to 
prove it and also to prove a satisfactory title. 

The defendants 1n their written statement did not admit the 
tenancy alleged in the plaint. Ma Gyan Me the rst defendant was 
_ examined before issues. and said ‘‘I worked the plaint land as 
tenant for about 6 years”. ‘This was a clear admission of tenancy 
The 2nd defendant was not examined ani an issue was framed as 
to this tenancy. There should have bcen a definite finding on this 
issue. The evidence, I think, proves conclusively that within a 
short time before Ma Ein Bu’s death the defendants were her 
tenants. It appears to me that the effect of this was under section 
109 Evidence Act to shift the burden of proof on the defendants 
‘Appellants. The learned advocate for the defendants appellants 
contests this view and on the authority of Mg. Min Din's case (1) 
and Mg. Tun vs. My. Pe U (2) urges that the burden was on the 
plaintiffs to prove their title. Those cases appear to me to be no 
authority for this contention. In each case the plaintiff who was 
out of possession pleaded that the defendant was in possession tem- 
porarily with his consent. ‘his was denied and it was clearly for 
the plaintiff to prove the permission allezed.. 

The case of Vga Kyan Wa vs. Nga Na Datng (3) appears to 
‘support the view that the burden was on the plaintiffs, There the 
defendants had been in possession previously as tenant but pleaded 
a subsequent gift. My learned predecessor held, on the authority 
of the rulings cited that the burden was on the plaintiffs to prove 
that there had been no gift. No doubt in a country in which yearly 
tenancies are the rule the amount of evidence required to discharge 
the burden would often be very slight where any considerable 
period had elapsed from the date of the tenancy which had been 
proved to the date at which it was desired to contest or establish 
it, but the provisions of section rog of the Evidence Act cannot be 
overridden by the rulings of any court. Here the evidence and the 
admission of the defendants clearly established that a tenancy had - 
existed within about 2 to 4 years of this suit at the outset and I 
am of opinion that the burden was rightly placed on the defendants 
appellants to rebut the presumption which arose that they were 
still tenants. 

The defence evidence was clearly insufficient. It was not 
believed by either of the court below. It appears probable that the 
transaction whatever it was, was reduced to writing and the 
writing was not produced or accounted for, while the evidence is 
most contradictory as to whethe: possession was given at the time 
or was to be taken after Ma Ein Bu’s death or whether the tran- 
saction was a sale Or a mortgage. 

The appeal must be dismissed with costs. 


*(1) U. BR, 1897-01, II p. 421. 
(2) U. B. R. 1902-03, II Ed. p. 7. 
(3) Civil 2nd Appeal No, 308 of 1909, 
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